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PAUL KOENIGSBERG, M.D. 

a witness named in the notice heretofore filed, and 
having been first duly sworn, was deposed and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. HUNTER: 

Tell us your name, please. 

Paul Koenigsberg. 

Doctor, do you know John Lynn? 

John Lynn? 

Jonathon Lynn, an attorney. 

Oh, yes. 

Do you know him professionally, or do you 
socially or both? 

Just professionally. 

When were you first contacted in this 
is case" meaning the Fontana case? 

Within the past month, maybe the past two 
I can't give you the exact date. 

What were you asked with particularity to 
this case to do? 

A. To review the X-ray films on the case as 
well as medical records. 

Q. When did you get the X-rays? 



know 




case pii 
A. 

months. 
Q ■ 
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I sea you are here today with a set of 
X-rays in front of you, 

A. The films, I believe, came approximately 
two weeks ago, if I'm not mistaken. 

Q, Have you had a chance to review those? 

A. Xes, 1 have. 

I 

Q. What is the first involvement that you 
hav^iPPlr had in your professional career with any 
tob4Vqfo^li tigation? 

Approximately three, maybe four months 


ago 



fir 



What occurred at that time? 

I had a meeting with an attorney from this 
B. Simko, to speak about the general cases 


thatj^ilrp involved with the litigation 


What did Mr. Simko explain to you was the 
reas^iwfahat they had come to you? 

They had wanted a radiologist that could 
review records and X-rays, CTs, et cetera, in 
reference to cases that would be coming up. 

Q. You understood that those cases involved 
what? Were they claims of people -who had smoked 
cigarettes suing the tobacco industry, or what kind 
of cases did you understand at that time, if you 
did, that you would be involved with? 
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A. I had a general understanding that it was 
cases of secondhand cigarette smoke and claims of 
damages of various types, various medical conditions 
related to that. 

Q. Now, concerning tobacco and disease, what 
generally has been your medical training on that 


is sue? 



Nothing specifically related to that. 


Just^ :ferr general, you know, whatever was mentioned in 


ay ai 


il school training that tobacco could be 


relaleato certain diseases. 


s Do you believe that smoking cigarettes 

;aus^, disease in human beings? 

bsssssagl MR. REILLY: Objection to the form. 


I believe so, but I'm not an expert in 


I mean, as regarding your medical 



that\”"~\ 


trait 


it's your medical opinion that smoking 


causes illness. 

A. It can. That is correct. 

Q. What illnesses do you think it causes? 

A. Well, the data so far has shown a link 

with lung carcinoma as well as COPD. 

Q. How do you define COPD? It's really a 
clinical term. It's referred to as an obstructive 
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type of lung disease. The patients have changes 
inside their lungs that are typical of emphysema. 

Q. When you read an X-ray film, do you 
have--- I don't know how this is done these days. 

I assume you dictate, or do you type into a computer 


when you are writing your report? How do you 
physically do that? 


We dictate it. 


f Qfrl Do you ever use that term when you read a 


lung,< 


, COPD? 


Yes, I do. 




Do you include emphysema within that term, 


| I think it's synonymous. 


How about chronic bronchitis? 


A. j No. It's a separate entity. 


ySWsd Asthma? 

Separate entity. 

Q. What other than emphysema do you include 
within the term COPD? 


A. That is it. 


Q. 1 thought you said it was a clinical term. 
A. That 1 s true. 

Q. Isn't emphysema diagnosed on an anatomical 


basis ? 
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Q. 


you 
chroh 



A, Well, it is diagnosed on an anatomical 
basis, but it's a clinical term that is used as 
well . 

q. What is the clinical aspect of emphysema 
that equates with COPD? 

A. Basically, shortness of breath. 

What courses in your medical training led 
lieve that cigarettes cause lung cancer and 
bstruetive pulmonary disease in smokers? 
What do you mean by "courses"? 
what portions of your medical training led 
lieve that to be true? Was it your 
seeing patients with illness, or did you 
ses? I mean how did you come to that 


\0U | 

J ■ J 

|raih 
take 
opin 

A. i There isn't one class that we have on 

I mean in certain areas we have different 
cour|$8§p^pathology, physiology, anatomy. When we 
approach certain diseases, there is mention of 
causation of certain diseases. 

Q■ Did you see any of the televised coverage 
of the tobacco CEOs raising their hands under oath 
and testifying that tobacco did not cause disease? 

MR. REILLY: Objection to the form of the 
question. 
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Q. Why not? 

A. No specific reason. 

Q. Are you aware of the position of the 
American Medical Association as to whether members 
of that association should testify on behalf of the 
tobacco industry? 


die 




MR. REILLY: Objection to the form. 

No, I'm not. 

How many people do you believe every year 
smoking cigarettes? 

MR. REILLY: Objection to the form. 

I have no idea. 

You have no idea? 

No. 

MR. REILLY: Objection to the form, 



argumentative. 

Why would you undertake to testify on 
bahaJUSS^f an industry and not make at least some 
cursory examination into what the product does to 
the health of the American people? 

MR, REILLY: Objection to the form. You 
know, if we don't get to a relevant subject 
pretty soon- 

MR. HUNTER: You can do whatever you want 

MR. REILLY: I will. Don't worry. 
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Q. Do you remember my question? 

A. No, I do not. Could you just repeat it 


for me? 


Why would you undertake to testify on 


behalf of an industry without making some cursory 
examination as to what their product has done to the 
health of the American people? 


MR. REILLY: Objection to the form. 


1 I'm not really sure what you are asking 






I'm asking you why you didn’t undertake to 
e sort of review as to what cigarettes do to 


an citizens in terms of their health. 

MR. REILLY; You know what? I think we 
i'lid to terminate the deposition at this point 


if \this is the kind of haranguing inquiry you 


going to make of a radiologist in this 
rht attendant case. This is not an 


inquiry- As a matter of fact, I am confident 

that Judge Wilson is not interested in having 
you make this kind of an inquiry at this point 


in tine 


MR. HUNTER: If you want to terminate this 
deposition at the eve of trial so that I 


can ' t- 


You have already done this to me 
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once. This is now becoming to be a pattern. 

MR. REILLY: No. clearly there’s no 
pattern here. 

I tell you what I will do. I will 
interrupt it as the rule provides, and we will 
call Judge Wilson, and we will find out whether 


or not this witness has to answer these kinds 


uestions. That's what we will do. 





MR. HUNTER: All right. Go ahead -- 


MR. REILLY: Great. 


MR. HUNTER: 


if you want 


MR. REILLY: Are you going to continue 
this line of questioning? You couldn't 
l^g^this question in front of this jury for all 



0 iSi tea in China. You and I both know that. 
Youjare only asking this witness these 


itions to harass him, to abuse him. This is 


iculous . 


MR. HUNTER: Ken, you have me over a 



barrel. 


MR. REILLY 


MR. HUNTER 


MR. REILLY 


MR. HUNTER 


MR. REILLY 


I have you- 


I’m on the eve of trial 


This is nonsense. 


I will go on. 

Why don't you get to the 
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topics that we are here about? 

MR. HUNTER: Let's understand something. 
You know, we are going to be together in a lot 
of these cases, and in the future I'm not going 
to have a client that is critically ill and a 
trial that is around the corner. 

MR. REILLY: I will file a motion in 
.ne on inquiries like this for other cases 
it's necessary, if that's your modus 
randi, to insinuate to people they shouldn't 


:estifying or to ask them whether the AMA 


sglitically decides whether or not they should 
istify honestly under oath about the physical 
lition--- 

MR, HUNTER: That was admitted testimony 
HnP^roin II or in Broin I. 

g MR. REILLY: What difference does it make? 
tHitein, the class action, is a completely 
different lawsuit than these cases. 

MR. HUNTER: All right. Let’s go on 

without you and I debating this. We will talk 
about who's right and wrong later. 

MR. REILLY: You are not Stanley 

Rosenblatt, and this isn't Judge Kaye. 

MR. HUNTER: And you are not John Kennedy. 
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Jtnowk'ecTgte? 


HR. REILLY: I never pretended to be John 
Kennedy. 

0. {By Hr. Hunter) Now, do you smoke? 

A. No, I do not. 

Q. Are you married or single? 

A. I'm married. 

Q. Does your wife smoke? 

No, she does not. 

"■*8 

| Do you have children? 

Yes, I do. 

Do they smoke? 

As far as I know, no. 

^ How old are they? 

Aatsss l My oldest is almost 21. 

Have your children ever smoked to your 


Have they ever tried a cigarette? I think 


Q. How about yourself? 

A. I have tried a cigarette. 

Q. That's it, one? Did you ever take it up 
as a practice? 

A. No. Have 1 smoked more than one? 

Probably. 

Q. How about your wife, has she ever smoked? 
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seat 




A. Hot as a chronic habit, no. 

‘ Q. Did you ever travel when smoking was 
allowed on domestic air travel? 

A. I believe so. 

0* How about international flights? Have you 

ever flown on an international flight where smoking 
was allowed? 

I don't remember. 

Did you ask for a smoking or nonsmoking 

I don't remember. 

When you go to a restaurant, do you ask 
or smoking section or the nonsmoking section? 

In Miami there's only nonsmoking, if I’m 
Taken. 

j£ y OU had a choice, which would you pick? 
[A.,. : ,i I would choose the nonsmoking section. 

Why is that? 

A. I don't particularly like smoke. 

Q . Do you have any medical condition that is 
aggravated by it? 

A. No. 

Q. Do you find it annoying? 

A. I would say so, yes. 

0. Do you believe smoke is an irritant? 



not 
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A. What? 


Do you believe cigarette smoke is an 


irritant? 


A. What do you mean by "irritant"? 

0. It irritates the respiratory tract? 

A. I guess it can in certain individuals. 




havei 


scho 




Do you believe that it triggers the onset 


cfiospasm in asthmatic adults? 


MR. UPSHAW: Objection to the form. 

I wouldn't have an opinion to that. 

In your training as a radiologist- Let 


you this. In your practice as a radiologist, 
$y ever given lectures to young adults or 


ildren about smoking? 



grou 


Have you ever made presentations to any 
h X-rays as to the changes that can be seen 


radiographically in lungs of smokers? 


A. No. 

Q, Do you find that there are changes on 

X-ray of smokers' lungs as opposed to nonsmokers, 

otherwise being healthy? In other words -- 

MR. REILLY: Objection to the form. 

Q. -- you have two people healthy, but one is 
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a heavy smoker. Do you find that that leads to 
changes on X-ray? 

A. You can or cannot. 

Q. When you can, what is it that you see? 

A. Changes of emphysema. 

Q. How does that appear on an X-ray 


generally? 


lung 


disease. 




It has different appearances. Depending 
res, you can have hyperexpansion of the 
icrease in interstitial markings, bolus 


Now, the meeting with- Was it 


rifeko? 


That is correct, 


Where did that occur? 


• j TliiaiO WHO V- 

vV.W.VkWiV.'. 1 ^, 

>V.S\\WA\Xs. Li 

A. i On Miami Beach. 



Is that where you maintain your office? 
Yes, but it was not at my office. 

Where is your office? I'm sorry. I 


didn't ask you that in the beginning. 
A. It's at Baptist Hospital. 


Q. Where on Miami Beach did the meeting 


, occur? 


A. At a Starbucks. 

25 Q. Any particular reason for that? 
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A. 1 live on the Beech. 

q. Did the meeting occur during a weekday? 
A. I believe so, yes. 

Q. Why did you meet at a coffee shop as 
opposed to an office setting? 

A. No particular reason. 

Q. Who suggested that? 

' I don't remember. 

r~ 

1 QT 5 Who was there? 


Myself, Mr. Simko and, I believe. 


Mr. £sco! 



Who is Mr. Esco? 


He's an attorney, 


Zs he with this firm? 



No, he's not. 


What firm is he with? 


I don't remember. 


ippl Did you ask them how they got to you? 
A. They had told me how they found me. 



Q. How did they find you? 

A. I knew Chris' -- Mr. Esco's brother, Ben, 


from another law firm 


What other firm? 


A. Lou Ordonez -- the law firm of Lou 


Ordonez -- Luis Ordonez. 


TAYLOR, JONOVIC, WHITE £ GENDRON 
(305) 358-9047 

//Iegacy.library.ucsf.e@aditi&ztyllj5a0fi<(f^.industrydocuments.ucsf.edu/docs/mphl0001 


52434 2151 


18 


\ 





1 
2 

3 

4 

5 

6 

i ? 

8 

9 

10 
11 
2 

13 . 

14 

15 

16 

17 

18 

19 

20 
1 

22 

23 

24 

25 


Q. Is that the name of the firm? 

A. Yes, it is. 

Q■ What is it that you knew about them that 
led you to know the brother of Ben? 

A. Well, I have known Lou from his--- 
Q. Or Lou. I'm sorry. 

A. I have known Lou from his previous 

K, 

association with Marlow, Connell. 

What did you know of him with Marlow, 



Conni 





A. 

Q. 

A. 


I had worked with him previously. 

In what kind of case? 

Medical malpractice cases. 

How many? 

I believe two. 

Defense or plaintiff? 

Defense. 

Were you defending a radiologist? 

In both cases, yes. 

Who was the radiologist? 

I would have to go back and look at the 


records. 

Q. We’ll come back to it. If you think of 
it, blurt it out. 

Have you ever testified on behalf of a 
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plaintiff against a radiologist? 


Q. What radiologist was that? 

A. I don't know. 

Q. What case was it? 

A. It's a case-*- It's just been one case in 



South Carolina — excuse me — North Carolina. 


Is it still ongoing, or is it over' 


s -V.VVO- ■ v 


J It's ongoing. 


Who is the lawyer that retained you? 


Christie Stem. 



She's located in what city? 

She's in North Carolina. 1 can't remember 



How do you spell her last name? 


A. I S-T-E-M. 


How much do you charge her? 


What do you mean how much do I charge her? 
Q. What is your professional services? How 


do you bill for those? How much do you bill her for 


those? 


A. It's a per-hour fee. 

Q. What rate do you charge her? 

A. $500 an hour. 

Q. Is that what you charge when you do legal 
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. Q- 

KIL 


r 

) 


work? 

A. That is correct. 

Q. Without feeing very specific, tell me 

generally what that case involves. What kind of 
reading was it? 

A. Can we go off the record one second? 

Sure. 

(Discussion off the record) 

1 asked you about that case, and you feel 
unc^lifStable discussing it on the record here 
witJou^permission from the lawyer in North 
ar oXi^ ? 

That is correct. 

All right. 

What other cases have you handled for the 
gentjlema^i from Marlow, Connell other than what you 
tolt ksnbg^ so far, any? 

Nk. Tou are talking about Lou Ordonez. 

Q. Right. 

A. I believe those were the only two cases 
while he was at Marlow, Connell that I worked on. 

Q. After he left them, did you then continue 
to review cases for him? 

A. Well, he's the actual lead attorney in the 
group. I'm not sure how many cases he has — he’s 
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actually done, but I have not done any cases for him 
specifically. 

Q. When you say "the lead attorney," you mean 
the senior partner in his firm? 

A. That is correct. 

Q. And the name of that firm again is what? 
l A, Law firm of Luis Ordonez. 

How many cases in total have you handled 
irm? 

Maybe two or three cases going on. 

I assume for the defendant. 

That is correct. 

The only plaintiff case -- am I correct -- 
e up in North Carolina? 

^ 1 think you asked me plaintiff case 
against 4 radiologist. I think that's what you 
askete|rt 

P|RP®®t Yes . 

A. That is correct, as far as I can remember. 

Q. Any other plaintiff cases against any 
other defendant? I'll get to auto accidents in a 
minute, but in terms of malpractice cases. 

A. I have one or two other cases, I believe, 
going on. 

Q. Where you are representing or you have 


is t 
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boon retained on behalf of the plaintiff' 
A. That is correct. 


Q . What cases are those? 

A. I have to 90 back and look at my records. 
I don't remember them offhand. 



Q. Who are the lawyers? 

A. Again, I have to go back to look at the 

v. 

specific records, their names. They are out of 

r'; 

town IJ -tiov are not local. 


How do these out-of-town people know to 


come - to you? 


MR. REILLY: Objection. 

Sometimes word of mouth. Sometimes I work 
le else that may know me. There may be 
>nsulting companies that I may have worked 



cert 



with.! They may have given my name 


What consulting companies have you worked 


with?? 


A. There's a company called TASA out of 



Arizona that I have done some work with. 

Q. Any other companies? 

A. A company called Physicians for Quality. 

. Q. The TASA cases that you have been involved 

with, have they been on behalf of plaintiffs? 

A. I believe so. There may have been some 
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defense, also. 

q. How many cases in total, malpractice 
cases, do you think you have consulted on in your 
career? 


A. Over IS years, maybe 15 to 20 cases. 

Q. How are the financial arrangements with 


TASA handled? 




They bill for the services, and then a 


parCja ffag e of that fee goes to me 


What is the percent? 

Can we go off the record a second? 

Ho. I want to stay on for this issue. 
MR. REILLY: Let's go off the record and 


what the issue is. 


MR. HUNTER: Well, all right, but I'm 


; going to keep going down this road a little 




(Discussion off the record) 

A. They take 30 percent of an hourly fee, and 
they set the hourly fees. 

Q. What do they set your fee at? 

A. I believe it's $350 an hour. 

Q. What do they do for that 30 percent? What 
services do they bring to the table, as you 
understand it? 
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A. They basically collect the money. They do 
any sort of phone calls in between myself ant! the 
attorneys, et cetera, basically administrative work. 
Q. Do they advertise? 

A. I believe so, yes. 

Q. Can you advertise as a medical doctor in 



of Florida? 

I do not know. 


I assume you can. 


I have 


seen 


belii 




r physicians advertise. 

What percentage of your income do you 
ou would attribute to your consulting in 
ases? 

Approximately 10 percent. 

How, do you also consult in personal 
ses? 

Yes, 1 do. 



What 


thinfTPconnec 
injury cases? 

A. Well, 


percentage of your income would you 
ted with consultation in personal 

the 10 percent would include all 


consultations. 

Q. In the personal injury field, what kinds 
of cases do you get involved with? 

A. What do you mean what kind of cases do I 
get involved with? 
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Q. Is there » typical kind of case that you 
would be involved with as a radiologist? Aside from 
a malpractice case, is there a typical case in the 
personal injury area that you would be involved 


with? 


A. No. 


Would you have a typical type of client 


thatpffould come to you? 

sr' ^ 

} UK b f /■i fn 


| What do you mean by "typical type of 


cliei 


: Q. Like Allstate Insurance Company 


I have worked with Allstate 




State Farm? 


That is correct 


Progressive? 


:A. | Correct. 


plait 


Do you testify on behalf of defendants or 
is in personal injury cases? 


A. Both. 

Q. What would you say the ratio is between 
plaintiff and defendant? 

A. In personal injury cases? 

Q . Yes. 

A. More defense than plaintiff. 

Q. How many cases do you think in the past 
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year 


you actually testified in a trial in, 



personally injury cases? 

A. Which year are we talking about? 
Q. Let's say a year back from today 
A. So, the year of 2000? 

Q. Yss. 


In-court testimony? Maybe half a dozen. 

How about the year preceding? 

I imagine about the same. 

Pretty level? I mean you are not 
,g that as a component of your practice? 

In court, I think I have been about the 
ain, I don't take -- I don't have the exact 
f how many times I have been in court. 

Do you have a standard fee that you charge 




reco 



to reviejf films in a personal injury case? 


Yes, I do. 


FTT™? what is that? 

A. Well, it depends on the type of films that 
are sent to me, MRIs, et cetera. Usually, for 
review of an MRI , it's $500. 

Q. How about straight X-rays? 

A. It would depend upon the quantity, how 
many different body parts, et cetera. In general, 
it's less, like $250. 
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Q. Cervical spine series would be $250? 


In general, yes, 


Can I ask you a question? I have an 11:00 


appointment. I just want to know--- 


I think you'll make it. Where is it? 


A. In Miami Beach. 


Q. All right. 


Getting back now to the meeting at 


s$, what did you discuss there? 


Again, I think it was just general 


discussion about the case and the need for the 


toss by^a^L ty of reviewing X-rays, et cetera 



Did they tell you how many cases they 



No, they did not. 


' Q. | Did they say it would be more than one? 


I don’t know if there was a number. I 


I was told there was a class action 


lawsuit with a number of claimants inside the class 


action lawsuit 


Q. To date, how much have you billed in this 


particular case? 


In the Fontana case? 


Q. Yes. 


A. I think there's been four hours of time, 


TAYLOR, JONOVIC, WHITE £ GENDRON 
(305) 358-9047 

http:// egacy.library.ucsf.^!a)ariJ^ztf(ft^aOQ»(fsrd*/.industrydocuments. ucsf.edu/docs/mphl0001 


52434 2161 


but I would have to go back and look at the record. 
Q, How about in the Marisa Mitchell case? 

A. There was maybe half an hour or an hour of 

time. I'm not sure. 

Q. How about the total number of hours that 
you have billed the tobacco companies for either 

k 

meetings or any review of anything, what would that 


be? k 


; At'. I I don't have an exact number. It may be 


sevej 


eight hours 


foTj Generally, what did that other time 


There was a third case 


What case is that? 


j The Ady case. 

; Q. ; Other than specific cases, have you had 


ngs where you just generally were either 


educH 


lawyers or discussing radiology or of a 


general nature? 

A. Could you repeat that? 

Q. Yes. Other than time that is case 
specific, either to Mitchell, Ady or Fontana, have 
you had any other billing to the tobacco companies 
where you just generally consulted with them on the 
issue of secondhand smoke and flight attendants and 
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their X-rays? 
A . No . 


Q. Do you know who handled the class action 

case? 



MR. UPSHAW: Objection to the form. 

Do I know who handled the class- 

Who the lawyer was. 

MR. REILLY: Which side are you talking 
t? 

The lawyer for the plaintiffs, the flight 
8 . 

This was in the original case? 

Yes . 

Yes . 

Do you know that was Mr. Rosenblatt? 



Yes, I do. 

Do you know him personally? 
Sort of. 



Q. Do you get along with him all right? 

MR. UPSHAW: Objection to the form. 

A. I guess so. 


)://lei 


22 

23 

24 

25 


Q. Do you socialize with him? 

A. No. 

Q. Do you consider him a friend? 
A. I don't know. 
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Q. Have you ever had an argument or 
disagreement with him? 

A. We have. 

Q. Now, what do you have here today in 
addition to the X-rays? 

A. There are some records from some 
physicians and some X-ray reports. 

pi^f^ Have you had a chance to study those? 
tj£3 I have. 


would. 



Just let me take a look at them, if you 




Let me just start with the medical 
There's the Boca Raton Community Hospital 


ecords. Have you had a chance to study 


| MR. REILLY: From which hospitalization? 
MR. HUNTER: From the most recent one, 


h is, I think- 


A, In February of this year? 

Q. Yes. 

A. Yes, I reviewed the X-ray reports. 

Q. When did you first get those? 

A. These reports, I think 1 received some of 
them last week and some of them this week. 

Q. When last week? 
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A. Friday, 

Q . Just limited to these records, have you 
altered or changed any opinions you formed from your 
review of previous X-rays or records? 

A. Can you repeat the question? 

Q. Yes. Just limited to these new records -- 
when 1 say "new,” meaning February of this year -- 
has y$iif altered any opinions that you had formerly 
forjfe#"Based upon your review of the other films and 




_ Now, in an effort to hopefully get you on 
y, could you kind of summarize your analysis 


ilms that you have looked at and give me 
dings? 


Sure. 

L j The films began in as early as 1989 and, I 
thinl^^ijhe most recent in the year 2000. I don't 
have the most recent films from the Boca 
hospitalization. 

On the earlier chest films, there's 
evidence for bilaterally enlarged hilar lymph nodes, 
lobulated in appearance, with some changes 
consistent with interstitial fibrosis in the bases, 
and those changes have progressively increased over 
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the course of, say, ten years. Given the patient's 
clinical history, presentation, at cetera, and all 
the medical notes, it’s consistent with a diagnosis 
of sarcoidosis. 

Q. How do you pronounce the term -- I'm going 
to spell it -- R-O-E-N-T-G-E-N-O-G-R-A-M-S? 

A. Roentgenogram, Z think, is what you are 

. ^ 


r - ^ 

H||LJ 1 wrote it here. I'm going to let you see 
it sp : -wer- can talk. 

:aT] Right, X-rays. 

i So, if I say the word "roentgenogram," 
at galas s X-ray? 

That is correct. 

Would you agree with me that 50 percent of 
patients|with significant chronic airways 


obsti 

X-raj 


Jon will have normal to near normal chest 





22 

23 

24 

25 


A. Can you repeat that again? 

Q. 50 percent of patients with significant 
chronic airways obstruction will have normal to near 
normal chest X-rays? 

A. I'm not sure about the exact percentage. 

So, I couldn't comment on that at this time. 

Q . Would you say it's high, a large 
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K. 



1 

2 

3 

4 

5 

6 

s 

* 7 
I B 

r 5 
| 10 

ii 

h 

13 , 

14 

15 

16 

17 

18 

19 

20 


22 

23 

24 

25 


percentage, up to 50 percent? 

A. You know, I couldn't comment. There's a 
percentage of patients that may have normal films 
with COPD. 

Q. Now, in terms of your analysis of these 
X-rays, what do you see in terms of airway disease? 


K,. 


as a 


ay 



Le¬ 




in ti 


haves 


What do you mean by "airway disease"? 

Any sort of COPD. 

There 1 5 really no evidence of COPD per se 
rate clinical entity on the films. 

Let me understand what you mean when you 
rate clinical entity." 

Well, there's a disease process going on 
atient called sarcoidosis. Sarcoidosis can 
iple different presentations on a chest 
film^and|CT. The classical presentations are 
bi 1 a fcerail lobulated, quote/unquote, potato lymph 
node the hilar area -- it's the first 

presentation -- which can or cannot be calcified, 
which then can go on to give you interstitial lung 
disease, and that interstitial lung disease can 
progress. So, the constellation of findings on a 
film is consistent with sarcoidosis. 

COPD would be a totally separate 
pathologic entity. It would be separate from what 
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we are seeing on the films. 

Q. Do you see any evidence of COPD? 

A. As a separate clinical entity, no. 

Q. Can you rule it out based upon the X-ray 
review that you have done? 

A. Yes. 


Q. How do you do that? 



lymp 




Well, COPD will not give you enlarged 


I'm saying in addition -- 

MR. REILLY: Objection to the form. 

-- as a separate disease process. 
Basically, with COPD, the hallmark of it, 


you woft&d see multiple blebs and/or bullae in the 
lung j^^me aninq you would have destruction of air 
spaces wj.th basically black areas in the lungs. 
Withyyyy exception of one small focus in, I believe, 
the illPi! upper lobe, you do not have those findings 
on this film or these series of films, 

Q. What about peribronchial thickening? 

A. What about it? 

Q. Can you see that on an X-ray? 

A. You can see it on an X-ray. 

Q. Have you looked to see if there's any 
evidence of that in any of these films? 
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A. There may be some evidence of 
peribronchial thickening. 

Q. Would that be an indication of airways 
disease? 

A. No. 

Q. Why not? 


K 


A. Well, the bronchi are not the airways that 


V, 


you pSP^e 'talking about. The airways are the alveoli. 




The 

airwi 


jchi are the tubes that go down to the 

What about disease of the bronchi? 

MR. REILLY: What about it? 

Do you see any evidence of that on the 


film! 





What do you mean by "disease of the 

bronchi "; 

y 

Thickening. 

Peribronchial thickening, is that what you 
are referring to? 

Q. Yes. 

A. There may be some areas of peribronchial 
thickening. 

Q. In terms of disease, what would that 
indicate, if anything? 

A. It just would indicate inflammation, such 
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as, i.e., bronchitis. 

Q. Would that have a connection to the 
process of the sarcoidosis or the interstitial lung 
disease? 

A. Well, you could have superimposed 
bronchitis on top of the interstitial lung disease. 

Q. Can you make a diagnosis of that by X-ray? 
1 n^j^^an you personally, after having done so, 


supe| 


that does or does not exist, a bronchitis 
>sed on the interstitial lung disease? 

HR. REILLY: Objection to the form of the 
;tion. Do you mean in this person or--- 
MR. HUNTER: Yes, this person. 

So, you are asking me, is there 


supepiSSpgsed bronchitis on top of the sarcoidosis 
withi^T~tl|e lymph nodes in the lung? Is that what 



sfying? 


Yes, sir. 

I don't believe I can make that diagnosis 


Q. Could you rule it out? 

A. Well, clinically, if a physician is saying 
there is acute bronchitis and the X-rays are normal, 
you would go with the clinical diagnosis. But I'm 
not sure what you mean, could you rule it out. If 
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T X 


you don't see it on the films, it's in general 
thought not to be present. 

Q. Do you see peribronchial thickening? 

A. 1 need to go back and look specifically at 
that fact to see if there is any. As I said before. 


CU15 





I think there may be, but I don't think that was the 
predominance of the findings on the films, 

MR. HUHTER: Let me have a couple of 
ypTn|ites, and then we'll wind up. 

(Thereupon, a recess was taken, after 
the following proceedings occurred:) 
iS ,i (By Mr. Hunter) Doctor, do you have a 


teneral text in your office on radiology that you 


refe 



One general text? 


'Q. | Yes, or give me, say, a couple of the 
bookfe^y^at come to mind that you keep in your office 
as aiipiiilral reference. 

A. There isn't one specific or two specific. 

It depends on- We have multiple textbooks in our 

office for reference. 


Q. What reference texts do you consider 
authoritative generally on the issue of chest films 
and looking for interstitial lung disease and COPD? 
A. Dr. Ben Felzman has a textbook called, I 
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believe, Chest Radiography. It may have a different 
name. It may be Principles of Chest Radiography. 
It's by Dr. Ben Felzman. 

Q. Can you give me an overall sense of what 
your opinion is that you expect to testify to if you 
are called as a witness in this case? 


HR. REILLY: Objection to the form. 

It's basically what I told you. What I 


saw briTthe X-rays, that’s what I will be testifying 






Do you know of any other opinions that you 
give that you haven't generally discussed 


MR. REILLY: Objection to the form. 

I don't believe so, no. 

MR. HUNTER: I don't have any further 


:ions . 


MR. REILLY: Just for the record, we have 
not gotten the X-rays to him yet, the X-rays 
for the most recent hospitalization. He has 
the reports, as he indicated. We do intend to 
show him those X-rays as soon as they are 
available. 

Q. (By Mr. Hunter) But you did look at the 
X-ray reports of the recent hospitalization. What 
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generally do they show? I know they didn't change 
any previous opinion that you held, but what's going 
on, you know, recently? 


A. What do you mean by "recently," the 


Boca -■ 


Q. Yes, the Boca admission. 

A. -- admission in February of 2000 and one 


of ti 


>ear? 


j Apparently there was a spontaneous 
irax that was treated with a chest tube. 


The other findings on the films were consistent with 


What's the difference between what I call 


a co 



d lung and pneumothorax? 


Pneumothorax is air that's collected 


around thje lung in the lining of the pleura 


colli 


and/< 


lung means that segments of the lung 
i whole lung collapses. 


MR. REILLY: I told you that yesterday. 

MR. HUNTER: Well, I didn't understand it, 
and I still don't. 

Q. What is the difference between those two 
things? One is just an air space, and the other is 
an actual deflation of the structure? 

A. Correct. They are two separate entities. 
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Q, Are you able to tell from looking at that 
record what it was that caused the pneumothorax? 

A. I do not believe so, no. 

Q. Did she have a bacterial or an infectious 
process going on? 

A. I don't remember if she had a superimposed 


infection. I would have to go back and look at the 


recos 



gain 


f -'y'1 MR. HUNTER: I don’t have any further 


uactions 




MR. REILLY: Fine. 


MR. HUNTER: You have the right to read 



is, or you can waive it. 


THE WITNESS; I would like to read it 


(Thereupon, the deposition was 


cone1uded at 10:20 a . m . ) 




PAUL KOENIGSBERG, M.D. 


0 Sworn to and subscribed before me 
this day of , 2001. 


Notary Public - State of 
My Commission Expires: 
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NEIL B. JURINSKI, Ph.D., CIH 


having been first duly sworn, was 
examined and testified, as follows: 


EXAMINATION 


BY MR. FORMAN: 


Q. Dr. Jurinski, my name is Rick Forman'. 

We met just a few minutes ago. Have you given a 


depositiol 


:ore? 


A. Ye-f , I have 


1 you are generally familiar with 


the rulesbgjdhow depositions are conducted? 


t's correct. 


f I ask you something you don't 



understandT^wbuld you let me know that? 



Q . you want to read and sign the 


deposition 


I will waive it. 


Q. Anything else? 


MR. KEMNA: 


Jurinski. 


Let's talk for just a second, Dr. 


[Off the record.) 


THE WITNESS: 


I'd like to reconsider that last 
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answer and say, yes, I'd like to read it. 


MR. FORMAN: 


Q. And sign it? 

A. And sign it. 


MR. FORMAN: 


L'et me hand you a copy of the notice 
of the deposition and mark that as Exhibit 1. 

—- x ; (Exhibit 1 was marked.) 


MR. FORMAN,-' 

Q, you tell me for which defendant 


you are aj 



;ing in this case? 

(now specifically of Philip Morris. 


And|^ere'j^re other companies. I cannot tell 




you specifically the extent of all of the 


defendants 


Q. U~&nd what -- Or when were you firBt 



contacted^ 


mmm 


it the case? 


as contacted about this case in 


late spring. It was around the end of May or 



early June of last year. 

Q. And, generally, what were you asked 
to undertake, or to do? 

A. Well, the case which I refer to as 
the Thomas case was described to me as a request 
for me to review certain claims files 
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information content and to make an evaluation of 


the materials contained within those files to 


assess whether they substantiated the exposures 


that could be associated with various lung 


diseases. 


Q. Before we get into the substance of 


your opinions about that, have you appeared in 


any priodNyises as an expert witness? 


. I^have not appeared in any cases as 



a 




an experts 


less in reference to tobacco 


1itigati 



we can limit it to that. 1 have 


previous li 


•ience as an expert witness 


,ln ( what kinds of cases have you 


appeared 


hygiene? 



expert in the field of industrial 


toxic to 



would generally classify them as 


|Have you appeared as an expert in any 


prior asbestos cases? 


A. Yes, I have. 


And for who? 


A. In the asbestos cases, I was. 


appearing for plaintiffs 


0. And can you give me the name of an 


attorney with whom you worked? 
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A. 

An attorney that I worked with on an 


asbestos 

case? 


Q. 

Yes . 


A. 

Mr. Larry Cohan in Philadelphia. 


Q. 

How do you spell that? 


A. 

C-O-H-A-N. 

■ 

Q. 

Philadelphia, Pennsylvania? 


A. 



Q. 

Anyone else? 

■ 

A. 

re were other associates in his 


firm. M 

§|g|||§^m Anapol, who is also in that same 

i 

firm. A- 

i 

o 

i 

t- 

2 


jgj&Ahy other firms you have worked with 


# 


■4 

on asbes 

fos §ases? 


A. 

worked with some cases that didn't 


go to tr 

taX~^>r deposition. There was a firm in 

ssl 

Richmond 

m trying to remember the name of 


the firm 

think it was the Fishburn firm. 

H 

The attorney there, I believe, was, if I 

■t 

remember 

, her name was Patricia Shield. I'm not 

[V 

exactly 

certain of her last name. I forgot it. 

I also worked with a firm in 


Arlington, Virginia, with an attorney, Mr. Joe 

Fisher. 


Q. 

Would that comprise all of the 
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asbestos firms -- or plaintiff firms you worked 
with in asbestos cases? 

A. Right. Now, those last two cases 
were peripheral to asbestos work. The actual 
toxic materials were associated solvents that 
are used during asbestos abatement. 

Q. In your work with Larry Cohan, did 
you actually give any depositions or appear as a 


witness a£~ fiscal? 




I believed 


you unde 




, I did. 

roximately, how many times? 


s see. I believe I was in trial 


n|l deposition? 

^positions, I provided depositions. 


ce for them. 


at was the nature of the work that 


in those asbestos cases as an 


industrial hygienist? 

A. The nature of the work was to 

evaluate the facts on record regarding work that 
had been done or operations that were conducted 
to examine what would be the nature of possible 


exposures associated with the work. 

Q. What were the diseases at issue in 
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the cases you were involved in? 


The diseases were asbestos, 


asbestosis and lung cancer. 


Q. How many different cases of 


asbestosis, for example, did you testify about? 


Let me ask it this way in case that's confusing: 


Sometimes cases are grouped for trial. There 


may be fiVe cases in one trial or ten cases, or 


whatever. 15 So did you evaluate more than one 


case for N^^ial? 


The way the nature of the work 


was strut 


l, I know there were multiple 


wo &ayt s at. a given work site. So I was not 


necessar: 


reusing on a particular individual. 


but, rathe'ihs^a work site and the kinds of 


operatic 



he by different trades. 


d you provide opinions about the 


degree of c|sb;estos exposure at those job sites? 



A. Yes. 


Q. Did you give opinions about the 


extent of exposure in the form of an opinion 


about fibers per cc, for example, of exposure? 


A. No, In all probability, there was 


never any air sampling done in most all of those 


work sites. 
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Q. So what would be the nature of the 

opinion that you would be able to give about 
exposure in those types of cases, then? 

A. The nature of exposure would have 
been classified on a more generic or 
semi-quantitative terms, rather than 
quantitative; low, medium, high, negligible, 
different ^jnds. 



Q. Ie. that the kind of opinion you gave 


in those 


general t 




Afferent kinds of rankings of 


of exposure. 


ow would you classify a low asbestos 


exposure ?f 



ow asbestos exposure would be 


cl assified^aa'being in the vicinity of a 


material I 


has capability of releasing fibers 


to the ai;r,| but at a very low rate of release 


Q. Does that opinion take into account 



the amount of fibers per cc that are released? 
A. I’m speaking, as we had in context 


earlier said, on eemi-quantitative, not 
quantitative basis. So these would be not 
specifying fibers per cc. 

Q, All right. I understand that you 
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didn't give a specific opinion in the case about 
the fibers per cc of exposure in that case. But 
when you say someone had a, quote, low exposure 
to asbestos, do you have a figure in mind in 
terms of fibers per cc into which you would 


classify low exposure? 

A. Not on any instantaneous fiber 
concentrlt^oj level, no. It would be 
representative of an accumulation of work time 


in the ji 


then, thfi^tiu would give? 

......._.• 



\nd nature of the jobs. 

i 

juld this be a lifetime estimate, 



the recoi 


This would be an estimate based on 


the extent of time that could be 


attribute^'UfeQ being at a particular area. 


Q. ^JSkhd in that particular case, can you 


give me 


cample of an area or a product in 


which yo| ^£aj[ d this was a, quote, low exposure? 

A. In general, persons who might have 

limited time of occupancy in a workroom or zone 
where no actions are being done to actively 
release fibers. An example might be in. a 
storeroom that has probability of a low 


background level of airborne fibers and a person 
who might transit through that storeroom on 


STATE-WIDE REPORTERS (228) 432-0770 


gaQQifod fv .indiJStrv documfints.ucsf.edu/docs/mnhinnni 


52434 2188 









STATE-WIDE REPORTERS (220) 432-0770 


Mmm 


ujcsf.ed u/docs /mphl0001 







52434 2191 







Q. Without making any measurement, you 
would classify that? 

A. If I could see that it was an active 
release that in an area had released 
significant, i.e., normally described by people 
as "I could see the cloud," I would classify 


that as a heavy exposure. 

Q. , Have you ever given any opinion in 


any as beiioa. case about what degree of fiber 

F" 1 


exposure 


constitu 






lerms of fibers per cc would 

I 

^heavy exposure? 


d in these cases, for example, in 


e testified in which there was an 


issue of JiS^stosis and lung cancer, I believe 
you said ! we re these two separate cases? 


ose were cases done with Mr. Cohan 


that I were a group of cases that I 

discussed earlier. I was evaluating workplaces 
and operations, and I'm not certain how many 
different people were involved in the named list 
of plaintiffs. 

Q. Was your testimony to the effect that 
there was sufficient exposure to justify 
diagnosis of asbestosis in the asbestosis case? 
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A. The nature of the testimony asked of 
me was were there possibilities of release of 
asbestos fibers that could be a hazard, and my 
answer was yes. 

Q. What is a hazard? 

A. What is a hazard? A hazard is a 

property of the material to be able to produce 
some adverse effect. 


Q. r So there would be enough exposure to 


produce 


Iverse effect, then, in your opinion 


in those fclpfqs; that was the nature of your 


testimony 


i 


A. P 


you have an opinion as to the 


amount o 


a hazard 


quantita^ 



^oBure required to produce enough of 
o"~$ause asbestosis in a person? 

"“"■v 

^iire, you are trying to give a 
S to hazard by saying "enough of a 


hazard." The hazard is present. When the 


material is also released, there may be an 
increase in risk due to the presence of the 
hazard. So I look at that as an increase in 


risk. 


Q. Is there any amount of exposure to 
asbestos which you would consider not to be a 
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1 

2 

3 

4 



hazard? In other words, it’s so low it would 
not be, quote, hazardous? 

A. No. I believe that asbestos is 
inherently hazardous. it has that property. 

Q. So would it be your opinion that any 
amount of exposure from an asbestos product, if' 
fibers are released, creates a potential hazard? 

A. ,* The hazard is present. It is not a 


potential',hazard. 

py- [ 

Q. there is a hazard if there is any 

fiber rc l&lfo d? 

A. jtupifere is a hazard if a hazardous 

m*. . |r V : 

ma i.err a 1 present. 

P When you did some work involving 
asbestos Irradiation removal, did you take fiber 


measurem 


n? 


A. p 


Q. ■ TAud can you give me the range of 
measurements that you found when you've made 
measurements under the conditions of -- Was this 
removal of asbestos or installation? 

A. This describes a type of work that my 
company haB done for many years, and so there is 
a very wide range of projects under which this 
was done. The range probably went from less 
STATE-WIDE REPORTERS {22B) 432-0770 





than analytical detection method limit to maybe 
ae high as 18 or 20 fibers per cc. I don't have 
those numbers right on the top of my head, but 
that's a fair estimate. 


W" \ 


Q. Now, when you say "18 to 20 fibers 
per cc," is this a time-weighted average or a 


measurement at a point in time? 

A. ^X.Th.at would be representative of a 


« 

particular sample time. When we are quoting 


those nu 


we might take a series of 


consecut. 


eight-ho\ 


co&tUstiori 


for a : patf 



samples to calculate a time-weighted 
as^rage. But under heavy loading 
we would take shorter term samples 
filar filter so as to be able to get 


analytical''Insults , prevent overloading. 




that individual 18 or 20 would not 


come out 


n eight-hour sample. That would 


only be arxiTvfed at by taking a much shorter term 


sample. 


Q. Do you have an opinion as to the 
^ amount of fiber released from the use of Owens 
Corning Kaylo insulation that contained 
asbestos? 

A. Not in that general term. 

Q. Are you familiar with Owens Corning 
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Kaylo? 


A- It's been on some of the job sites 
that we have encountered over the yearB, 

Q. And have you conducted fiber 

measurements on those job sites where Kaylo waB 
being installed or removed? 

A. There would have been removal being 
done in q f the job sites that were 


measured. I don't believe I can remember 
install at j^iilleing conducted on the job sites. 


specifical 


fannot tell you that I can 
iort out which asbestos may have 


conCtE^omnraylo insulation versus the asbestos 


mudded joint fittings that were 
being worked. So on a typical 


job, it ip^ji^t just one product that was 


that came: 


simultaneo 



present. 


Q. you have an opinion as to the 

eight-hour time-weighted average that would -- a 



worker would experience in working with Kaylo, 
for example? 


Q. Do you have an opinion as to what an 
eight-hour time-weighted average is in working 
with any particular asbestos product, directly 
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working with it, installing it? 

A. 1 believe all of our monitoring work 
was done during the period when asbestos was 
being removed, not installed, so I would not be 
able to give you an answer to that question. 

Q. - Do you have any opinion as to what 
the exposure would be on an eight-hour 
time-weighted average for removal, then, for any 


asbestos product? 


t 1 


product j 


monitored 


Andrwll ha 




| the -- About the only single 

g: 

| can remember that we have 
Id probably be floor tile asbestos. 
§ne several projects in which 


done for that. 


ild it be fair to state, from the 


answers yob "Khve given me, that you have not, 


then, dir^ 


tested, say, in a test chamber, 


an asbestjjf|Tn|sulation product to find out what 
the fiber'release from that particular product 


A. That's correct. All of our 
monitoring was real world monitoring. 

Q. Have you ever given an opinion in any 
asbestos case in which you have testified that 
the exposure that was described to you as an 
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hygienist and make my comments and 
recommendations based on whether or not the 
exposures are consistent with regulatory 
guidelines, 1 do not determine whether the 
exposure, per se, has caused or not caused a 



disease state 


Q. And the current regulatory guidelines 

for asbeetQs exposure are what? 


r' They would be regulations stipulated 

f' 


by OSHA a 


jht. And what are they? 


woiWbe 



of OSHA ii 


■ workers, the OSHA exposure limits 
;ibers per cc as a time-weighted 
>rage. A typical common approach 
use one-half of that as an action 


level; hcwever, the determination at that number 
is anal yt& sBiaig& tL v difficult, 

NIOSH, National Institute of 



Occupational Safety and Health, recommended 


exposure limit, which also iB pertinent, is 0.1 
fibers per cc. The EPA criteria for the 
occupancy after an abatement project is 0.01 
fibers per cc. There may be some other limits. 


If you wish, you can ask about them. 

Q. Have you studied the historical 
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r I believe they date back in the 

"'I 



what the 


recommendations for levels of exposure to 

asbestos that have been considered acceptable 
guidelines? 

A. Well, I have read them, and I'm 

certainly familiar with them. 1 don't know that 
I'd say that I have studied them. 

Q. Do you know when the first 
regulatio&~ were adopted for asbestos exposure? 

A. 

1950s. 

Q. Pfe you know what the proposal was, 
mendation was? 

early recommendations, they were 
|.cles, and it was particles per 
nd I don’t recall the numerical 
associated with that. 

W0 you re cal1 - - 
^is predated OSHA. 

Do you recall what the numerical unit 
was in terms of fibers per cc when OSHA was 
adopted? 

A. When OSHA Btarted? 

Q. Yes. 

A. I'm recalling that it was five fibers 

per cc, approximately, at that time for an 


coumnng 
cubic foo 
unit tha 
Q. 

A. 

Q. 
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1 

2 

3 

4 

5 


10 

P 

imi 

1 2k), 

i 
i 

13 . 

p 

14 

P 

is 

16 

1 

17 

J s 

19 

2 
2 
22 

23 

24 

25 


A. I'm sorry. I’m drawing a blank this 

morning. There is a list of prior information 
in terms of depositions and testimonies that 
I’ve prepared that has some names on it that 
would be illustrative, but I can't remember it -• 
this morning. 

Q. So far as I know, that was not given 
to us. that something that you could provide 

for us? 


A. 

Q. 

your tim 
re 




Q. 

A. 



can certainly provide that for you. 
sproximately, what percentage of 
^spent on consulting for matters 
^tigation? 

|rcentage of my working time? 
s. 

-t^d estimate it may be in the range 
of maybeso percent of total. I don’t 
keep my r&cbi/ds that way. 

Q. ^vnfat is the name of your business? 

A. The business name is NuChemCo, Inc., 
N-U-C-H-E-M-C-O. 

Q, And how long has that company been in 
existence? 




A. 

Q. 


It was incorporated in 1975. 
And how would you describe the 
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Safety Engineers, International Society of 
Indoor Air Quality. There may be a couple I 
forgot. 


28 


Q. Does your membership in this group 

relating to indoor air'quality have anything to 
do with exposure to passive cigarette smoke? 

A. My membership ia just a membership in 
the groups It doesn't have any particular 
relationship to any individual component. 


exposure 
with whi 




es the group itself deal with 
assive smoke as one of the issues 
is concerned? 

11, the group doesn’t deal with 
ndividual members of that 
^ some of them might be doing work 
I Others would be doing work in 


^WiWWlMc. 




organi 2 at 
in that 
other ar* 

Q. pi§p^I|ve you done work in that area? 

A. f ' No. I have not. 

Q. What degrees do you have in terms of 

educational background? 

A. I have a Bachelors of ChemlBtry and a 

Ph.D. in chemistry. 

Q. How about certifications? 

A. I have a professional certification 
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attorneys 1 collection of articles. And 1 had 
some literature articles myself, but my general 
thrust of literature work was not necessarily 
along the line of collecting of a lot of 
epidemiological records. It was more focused on 
industrial hygiene work. 

Q. Do you think you could go through 


this and.mark the articles that you had 




beforehaipFT Dr if you couldn't, that's fine 

not sure that I could do that, 
kept that collection separate in 
bins . 

|uld you tell me approximately what 
| the articles on this list were 
you had before being contacted 

Ing as an expert in a tobacco case? 

\ 

frcentage would be low, probably in 
fit or so range. I'm just making an 
estimate'at this point. That iB not a hard 
number. 



Q. What were the criteria that you used 

for requesting the additional articles that make 
up the list? 

A. The criteria were based on 
discussions that I had with the attorneys in the 
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case that indicated an emphasis was to look at 
epidemiological aspects of the subject matter. 

Q. Did you advise them that this was 
beyond your field of expertise? 

MR. KEMNA: 

Objection to form. 

A. No. I did not. 

MR. FORMfN: 

Q. F“ :s it beyond your field of expertise? 
A. M. I’m fully capable of reading 
technics .icles, 

fid giving opinions on matters of 


Q. 

{? 

^A. Kiln! can give opinions on articles that 
I read 1 :ms of the context in which I feel 
give an opinion, 
id do you feel competent giving 
iting to the field of epidemiology? 

A. I can give opinions on pertinent 

questions that are asked specifically, but 1 
can’t answer such a general question with one 
answer. 

Q. Have you read all of the articles on 
this list? 

A. I have not read all of those 
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articles, I have reviewed, in most cases, as 
far as the abstracts. 

Q. Did you bring any of these reliance 
materials to the deposition with you? 

A. No, I did not. 

Q. Could you identify what you found 
significant in any of these articles, if we go 
down thejliBt, from memory today? 

A. p^r\iay be able to remember things for 

'^1 

some and bitftJfor others. 

Q. i 10 d like for you to take the list and 
tell me, k£0. <i ajjt with the first one, what is 


lith regard to your opinion in this 


MR. kemn; 


just make an objection to this 


line of |my^ioning to the extent that it 
unfairly^jiWf Dr. JurinBki in a position of 


trying to remember verbatim every matter that he 

O 

| has reviewed in the context of consulting in 
this case without the benefit of having the 
articles available for at least some extent of 
review to refresh his recollection. 


Okay. The 


MR. FORMAN: 
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25 


Why don't I suggest, can we just take 
a brief break just for bathroom purposes, I 
mean, as long as we have got a couple of minutes 
here? And you can just go ahead and scan 
through that. 

(Off the record.) 

(A recess was taken.) 


MR. FORMA^J; 

Q, |@^The question was, essentially, could 


you go thp^lljkl that list of 
list of r0^ce materials 
is about article that 

ou expect to 
y. Well, as 
ed to do was 
|quality and s 



articles on your 
and tell me what it 
you rely on for any 
give in thiB case. 

I had prefaced, the 
to review the data 
ufficiency of the 




informati^j^^ntained therein in reference to 
exposure -data• and investigations of health 
hazards tnat might have been associated with the 
individual persons. 


So, within this list, not all of 
these articles would specifically bear on that 
task, but let's start with the first one that is 
here, and we can go down some of these and see 
if that gives a sufficient flavor of what this 
STATE-WIDE REPORTERS (226) 432-0770 
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list needs. 


"Asbestoform Fibers-Nonoccupational 


Health Risks," Committee on the Board of 


Toxicology, the National Research Council and 


National Academy Press, Washington, 1984. This 


document is one that I had included on the list 


from my own literature collection. It is a 


document .that I reference because the National 


Academy consciences has pulled together a good 


compendiu|&iJ^! information. Issue date, 1984 , so 


it is onLf^^litaining information prior to that 


time. 


they do talk about studies that 


risks that have been associated 


with difn^rent levels of asbestos exposures. 


And the tfcPETSfial Academy is a body which I 
consider stfeJbfe composed of credible scientists 


in the n 




and I believe this is a credible 


document : to bfelieve the information from. 


All right. My question, though, iB a 


little different than that. I'm wanting to know 


what it is within the article, if anything, that 


you rely on for any opinions in the case. I 


assume you -- Let me preface that. I'll come 


back to that question, but I assume, by the fact 
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articles that were published over a long period 
of time, and early articles don’t have the 
benefit of information developed at a later 


39 



date. So, many times, technical articles must 
be read in context of the time frame in which 


they were published. And so the information has 
to be kept in line with that kind of changing 
technical^ database. 

So some articles in here that are old 


probably 


lot reflective of current 


knowledge 


MR. FORM. 



lid you go through the list, then, 
ior me any articles that you would 


consider ^SaaV not to be reliable and 
author italrlW? 

A. 1. "reliable" is the word I'm 


having a 


.em with in the way you phrase that 


.“X' 

question.' They may have been reliable at the 
time. And so that does not, in my mind, make 
them unreliable if they become dated. 

Q. All right. 

A. They are reliable for the time at 

which they were published. 

Q. All of them? That's what I'm trying 
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to get at. 

A. That's what I'm saying. All of these 
were reliable at the time. They came out of the 
peer-reviewed literature by practicing 
scientists. And at the time that that was 
published, it went through the normal processes 
of technical publication. 

^ Now, that's what we have to work with 

in the science. It is a moving target. 

f" 

Q. aright. So there is nothing on 

the list if you examine the list, that you 

would sa y, thji s article should never be 
incahadedis just not reliable information, 
discard it? That's what I'm trying 
to get atiffiMst. 

MR. kemn; 

^ ^ Ohfj ection to form. 

A. pitpslldon't typically work that way. I 
typicalwhen we find an article, read it 
with an open mind and review it and evaluate it. 
Don't take a stand on the front end that this is 
unreliable and throw it away. 

MR. FORMAN: 

Q. As I understand it, you only had 

about 20 percent of those articles before you 
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MR. FORMAN 


All right. Going back to the 


question I asked you first, before we got into 
that discussion, can you identify what it is 
about the articles that you relied on for any 
opinions in this case? 

A. I don't believe these articles 

specifically dealt with the task that I was 


asked to perform in this caBe. They, instead. 


provided ^ 


r -1 


hnical background about the 


concerns 


sbestos respiratory disease and 


cancer a: 


^put cigarette impacts on 


res^fat 


about the 


left to 


alth. 




not commenting in my opinions 
rticular subjects. Those will be 
1 specialists or others who can 


talk about^44sJbease causation. I talk about 


exposures 


naterials, and I have been asked to 


evaluate the information available in the files 
to comment on the exposures to hazardous 
materials that could have impacted individual 
people's lungs. 

Q. Are any of the articles on the list 
directly relevant to the opinions you intend to 
express in this case? 
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MR. KEMNA: 

Objection to form, 

A. They are not specifically related to 
my opinion of the file contents that are in the 
list of files that I reviewed. 

MR. FORMAN: 

Q. Who is the attorney who gave you the 
80 percent of the articles that appear on the 
list? 

■^e articles were assembled and 

. i 

:o me by an associate in Mr. Kemna 1 s 
iis technical staff who assembled 
10 idea who was actually involved 
articles from collections and 
that were subsequently shipped to 


:r what period of time were you 
Irticles? 

1 r m estimating I probably received 
articles over a two- to three-month period. I'm 
not sure of that, but that is an approximation. 

Q. When you were given the articles, 
were you asked to provide any comment about 
whether you thought the articles were useful to 
you in this case? 
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A. No. I was not. 

Q, Were you asked to provide any summary 
of the articles? 


A. No 


Q. Have you prepared any summary - 


A. No. 


of your opinions about the 


articles" 


A. F Not of the articles, no. 

r 

Q. .W-Ha^e you prepared any notes about the 


contents pi articles? 

fL &. I 


I focused my efforts on the case 



requeste 



me just interject that materials 
dvance of the deposition of Dr. 


Jurinskia 


tant to the notice that has been 


marked a 



xhibit in the case asked for all 


documents relied upon or reviewed in connection 


with his expert opinion. So just for the 
clarification, Dr. Jurinski has described to you 
the nature of the items occurring on the list. 
MR. FORMAN: 


Q. Well, I guess I'm having trouble, and 
I'm not trying not to be critical, but I'm 
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having trouble finding out which ones you 
actually relied on versus reviewed. Could you 
identify those? 

A. No. As I said, I think, perhaps, the 
semantics of the title was giving a problem. 
They, perhaps, should have best been labeled 
"reference." They provided general background 
informatiisq^ajid reference pertinent to the 
subject itmtere of the caBe. They did not 
provide ic information pertinent to my 


opinion. 

Q. 




e of them did? 
rect . 

you request any materials you did 


not recei' 
A. 

Q. 

you migh 
A. 




an’t remember. 

1, what would you have requested 
have received? 

There may have been an article that I 
asked, did you have a copy of or could you get a 
copy of, and I didn't get it. But I can't say 
that that -- I mean, that is an example of what 
I might not have received. I don't recall off 
the top of my head that I did not receive things 
that I asked for. 
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q. Did you ever review any tobacco 

documents, internal company documents? 

A. I'm not sure what you mean by 

"documents." 

Q. Did you ever review any documents, 
for example, of the Philip MorriB Company or any 
of the companies involved in this case? 

A. K NO. 





Do you know which companies are 
jhe case? 

have seen a list once. I don't 
tries. You know, the list contains a 
of tobacco companies, but I 
e it to you. 

any time, then, just to be clear 

d, have you looked at any, what I'm 
, internal memoranda, 

e, documents of the companies 
themselves, tihat is, the defendants in the case? 

A. No. I have not. 

Q, Have you requested any such 

documents? 

A. No. I have not. 

Q. To your knowledge, have you ever 

evaluated any of the work sites on which any of 


Q. P 
involved| 
A, 

recall t 
nu 

ebwmn 1 1 

Q. 

for the 
going to 
correspo 
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the claimants who have made a claim against 
Owens Corning were employed? 

A. I have not cross-checked that to give 
you a direct answer. The only possible instance 
I can bring to mind from the list of claims 
files involved one. merchant mariner who was on 
many ships, and there was a list of BhipB. I 
have inspected some Merchant Marine ships. I'm 
it would include any of the ones 
is list. 

Id it be fair to state, then, to 
, you have not reviewed the work 
claimants who made a claim 
Corning and who Owens Corning 
ul timatel^5^a"dd money to in settlement or in 
satisfactfoTPbf judgment? 


i7**w mr. kemn; 




MR. UPSHAW: 

claims. 

MR. FORMAN: 

MR. UPSHAW: 


Ejection to form. 


Rick, you are talking about 450,000 


Right. 


Okay. 
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MR. FORMAN: 


I just want to know if there is any 
specific work site that he Bays, yes, I know I 
worked on that job site. 


r ^ 

ossimm 


MR. UPSHAW: 


I'm just saying that he may be 


§f thinking you are talking about the claimants or 
|l plaintiffs, the persons who are plaintiffs in 


this lawsfmTTyou are talking about 450,000 


10... f nationwidLXLiimants. 




MR. FORMA* 


That 1 s correct. 




16 •• 


Specifically have not done it for 
■ cannot tell you because I don’t 


know the 4®TiO0 locations, and I have never 



inspect edFcmeHiof them. 


MR. FORM 


Q. F 



you an author or co-author of any 


of the articles on this reliance list marked as 
Exhibit 2? 

A. No. 

Q. What percentage of those articles 

would you say directly deal with issues of 
industrial hygiene? 

A. It is a small percentage, perhaps 10 
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percent. I haven't broken them out that way, 

Q. Was this list prepared from any 
larger list of material and culled down to this 
list? 

A. Not to my knowledge. I added 
materials to the list that were reflective of 
documents that I had in my own personal 
collection. 

Q. ^^ve you produced this list of 
rial in any other case? 

n you identify anything in the 
in the articles that you've read 
ewed them which you could say now, 
opinion, that was just wrong 
r wrong science? 


>jection to form, 

MR. FORMAN: 

Q. It's incorrect? 

MR. KEMNA: 

Objection to form. 

A. No, subject to the earlier discussion 

that we had on that point. 

MR. FORMAN: 
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Q. That is, that it may have been 

correct at the time it was prepared, but 
subsequent science has made it outdated? 


A, 

That is correct. Things 

change. 

Q. 

Other than that, nothing 

else? 

A. 

No. 


Q. 

I noticed that there are 

included on 


here two^Surgeon General Reports, one from 1985 


and one f^trom 1989. Do you recall that? 

r" ^ 












I do. 

you select those to be included? 
I did not . 

you review those Surgeon General 


the time they were issued, I read 
sary or abstract of the reports 
publication dates because it iB of 
field. I have subsequently 
recently^reread the 1965 conclusions of the 
Surgeon General, but I, for the most part, have 
not fully read every word in either of those two 
reports. 

Q. Is there anything about the material 
that you have read in those reports from 1985 or 
1989 that you consider unreliable or incorrect? 
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Q. When you say "averages,” averages of 

what? 

A. People compute averages'. Let's say 
the average age of smokers or the average age of 
people exposed to asbestos. These change. And 
so the current information does not necessarily 
agree with the earlier information. And that's 
just normal. 


Q. iP^Do" y OU know why there were no other 
il Reports than the one from 1985 
■it. were selected for your list of 
ref ere nc e^aa ferial s? 

I have no idea. 

^ you consider yourself to have 
liseases caused by smoking? 

I'm an industrial hygienist and 


| you consider yourself to have 

4 

expertise on the degree of increased risk of 
disease caused by smoking? 

A. I have read articles about the 
increased risk. As such, 1 am not 
unknowledgeable of that kind of information, but 
I would not classify myself as someone who has 
done a risk study from an epidemiological plan 



STATE-WIDE REPORTERS (228) 432-0770 


httD://l eaacv.librarv.ucsf.e8a)a id^z t|(ft^aQQ^r gH/.industrvdocuments.ucsf.edu/docs/mphl0001 








to try and arrive at such material. 

Q. Do you believe that smoking causes 
lung cancer? 

A. Yes. I believe it causes lung cancer 
within the definition of cause that is used by 
statisticians and epidemiologists where, when 
they find a strong positive correlation, they 

say thereiae a cause. 


Q. r Do you accept smoking as a cause of 


4 lung cancfe 


molecular 




lo, yes. 1 don't know how 


happens. 

you have an opinion about the 


, increased risk of lung cancer, 


from smokrnb? 


A. " : " : The degree? 


A. P*|F%on 1 t have an opinion on it, no. 

Q. ' Dicl either of these Surgeon General 
Reports provide any information that would allow 
you to give an opinion about the degree of 
increased risk of lung cancer from cigarette 
smoking? 

A. No. Because, as I Baid, I'm not an 
epidemiologist to describe risk calculations and 
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the measurement of control groups and target 
groups, cohorts, etcetera, Instead, I'm 
focusing'my work on the industrial hygiene 
review of case file material to look at what 
were possible exposures to persons involved in 
this case that might have had an impact on the 
respiratory tract. 

Q. t Did you bring the claim files with 


you today|| 


files 






these cla 


that I pri 


took as li 



I did not bring the individual 


are you able today to give me an 
ile-by-file basis of what your -- 
you expect to give about each of 


les? 


io have with me a serieB of notes 
i out from my computer file that I 
^reading the individual claims, I 


could do that-for you. 

Q. All right. Could I see that, then? 

A. Yes, If I could describe this to 
you, you can see what it is. I received files 
in two separate transmittals, I received some 
during the year of 2000. I received some during 
the year of 2001, So the individual two groups 
STATE-WIDE REPORTERS (228> 432-0770 
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considered on these two summary sheets. 


For the first group received during 
2000, I received seven files that are identified 
by name in the left-most column. The types of 
information looked for in the individual file is 
described by the headers as they go across. 


Q. When waB that prepared? 

A. was prepared contemporaneous 

with my of the file as these files were 

received* ^is was printed yesterday in 

I" I 

preparat^g^rfor coming here today. 

I 

It it was prepared in the year 2000? 
I was a computer file that I -- I 


don't knb W • e n you say "prepared" what your 

definiti<b'n”o^ "prepared" is. It was initiated 


in the y( 
along. 


F000 


It was added to as time went 


Q. When were you given the claim files? 
A. The individual claim files, I am 
; trying to remember the date in the first batch. 

I think the first batch was received in the late 
summer of 2000. I don't have an exact date when 
3 received it. And the second batch was 
received, I believe, in January of 2001. 

STATE-WIDE REPORTERS (228} 432-0770 






doc 


uments.ucsf.edu/docs/mphl0001 





56 


1 

2 

3 

4 


q. Which files did you receive in the 

year 2000? 

A. The files I received are these seven 

here , 



MR. FORMAN; 


Let's mark that as Exhibit 3. 
(Exhibit 3 was marked.) 


THE WITN 




It is a two-page, two extended page, 

rvl 


the information that is contained 
nt that has been marked aB 
s two-page document, was prepared 
sly with your receipt of these 


ection. 

A. No. That's not what I said. 
MR. FORMAN : 


Q. All right. What did you say? 

A. I said it was prepared 
contemporaneously with my reading of the files. 
Q. When did you read the files? 

A. Sometime after I received them. It 
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depended on when I had some time to work on this 
project in conjunction with the other project 
work that I do. 


s 


2 

3 

4 


Q. When did you finish your review of 

these claim files? 

I don't know. 

Did you finish it before the year 


Did I finish the review of these 
es? 



So your work that's reflected on this 


.d have been completed before the 
:entially? 

MU. KEMNA,iv.v.v,,. N 

j 

Ejection to form. 

A. |]yl would have been completed. There 
** were probably a couple of other entries made at 
a later date when 1 went through these files 
that I received in the second transmittal and 
found some other information that I desired to 
record in the earlier file. So it was a living 
computer file. 

MR. FORMAN: 
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And let's mark this as Exhibit 4. 
Q. How many pages is this? 

A. That’s three, three extended pages 


(Exhibit 4 was marked.) 


MR. FORMAN: 


Why were we not given this before 


now? 


MR . KEMNA-f- 


5 | 


that wer< 


parties 


Ccihe.... A 


fourt 5 ha 


>u were provided with the reports 

s 

|uired to be exchanged between 



vance of Dr, Jurinski's deposition 


do script f his opinions to be offered in the 



at was in compliance with what the 


ered 


at you see before you now is, as 


Dr. Jurinski had described it, a way of him 



recording 


ies as extractions of information 


from tho |e^"r| les. But, if you will look at 
those documents, and Dr, Jurinski can 
characterize them for himself, you will not see 
the statement of any particular opinions. This 


is a way of organizing information. 


MR. FORMAN: 


I just think this is in complete bad 
faith that we were not given this before. When 
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we got this list of reliance material earlier 
this week, I immediately contacted Bruce and 
complained that they had identified 18 claim 
files and that we had not been given any 
information about what his opinions or 
statements were going to be about any of those 
claim files specifically. And then, I walk in 
here, and^'m given this that he's obviously had 


for some^period of time 

rLTi 

? "was? 9 " 5 


MR. UPSH 


not his 



at is not what that is. That is 


ions. Those are extractions from 


tistfjng*claim files. It is just take a 


VS* S 

natne 'her? 


put a name over here. It is not 


« an opinioh >w If he worked on a certain date, he 
| -| worked o n a certain date in that. If he was 

■ - C ) 

T v' exposed a certain day, he was exposed then. 

1 Js> 

W is not opinion, is it, Doctor? 


Aren't those extractions from the file? 


THE WITNESS: 


There are no opinions in there. 

There are observations of file contents or lack 


thereof. 


MR. FORMAN: 


Well, it is obvious, if we had had 
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this beforehand, we could have prepared better 


for the deposition. This was a kind of 


information that I was looking for, what is he 


going to have to say about the individual claim 


files. And we were told, absolutely nothing. 


And then I walk in here, and I get these 


spreadsheets of all of this information 


MR. KEMNJTk. j 


w, let's keep the record straight 


The undei 


iding is that Dr. Jurinski was going 


to be tekti;£yiiio regarding individual claims 


files. 


^has never changed since the point 


tha-wthe : ,Aisclosure was made to you about his 


opinions; 


id the reliance list, as you recall, 


contains that,, individual identification of claims 


files thf 




. Jurinski has reviewed. Those 


very sams 


iims files are the ones that were 


produced; tp ps in discovery from your office, so 


that during the entire period of time that you 


had the reliance material produced to you, and 


you also had Dr. Jurinski's expert report in 


hand, you had the opportunity to review the 


exact same claims files that he expects to 


testify to today in the deposition and may 


relate to his testimony at trial. 
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When you followed up with Shook, 
Hardy'B office this week regarding your position 
on the extent of the disclosure of Dr. 

Jurinski's opinions, you were once again 
informed that his intention was to testify 
regarding the individual claims files. These 
documents that you have marked as 
Exhibits^ and 4 are simply extractions of 


information from the claims files not containing 
the opinj^Btfe^of Dr. Jurinski that he may offer 
in the c. It is up to you to make the 


inquiry 



>sary to find out what Dr. 

>inions are. If anything, this is a 
lensing the approach to examining 



Dr. Jurini 


MR. FORMAN: 


ill, it is quite obvious we wanted 


to know pTpt|he thought was significant about 
the individual claim files, and that's what we 
were complaining about. And we were given 
absolutely no information on any specific claim 
file. 


MR. KEMNA: 


The requirements for disclosure here 


are the opinions of the experts to be offered at 


•TWin,T4<Ufl 
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trial, not the notes that may be generated 


during the course of review of underlying 


materials used as the foundation for opinions. 


Just for clarification, let's have 


marked as an exhibit at this point, if there is 


no objection, a letter dated February 20th, 


2001, directed to Mr, Richard Forman, of Forman, 


Perry in Jackson, Mississippi, sent by Bruce 


Tepikian, ■ of .J3hook, Hardy & Bacon, regarding Dr. 


Jurinski 


nions expected to be offered on 


the Owens 



ing claims files today at the 


depos i t io| 


it for clarification, the letter 


transmitted immediately by fax on 


the date sDated 




(Exhibit 5 was marked.) 


(Off the Record.) 


MU . FORMAL : 



I think we also have in this case a 


Case Management Order that required the expert 


to provide his expert opinions and the grounds 


for the opinions. We were not given any 


opinions or the grounds for any opinions for any 


of these 18 claim files before today, nothing. 


That's what I complained about when I talked to 
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Bruce the other day. Whether you call this an 
opinion or not, it obviously is going to be the 
grounds, or basis, of hie opinions, and we were 
not given that. 

MR. KEMNA: 

You were given the specification of 
exact claims files that would form the basis for 
Dr. Juriit^ki \s opinions. What you see before 


you in Exhibit 3 and 4 is simply a series of 

f T j 

notes his review of those very same 



claims fOjUL* The claims files have been in 
your pos|H£P^on the entire course of this case 
an ^^ at vo u had the opportunity to review in 
aBfence d¥^l^le deposition and prepare yourself 
for inquiring of Dr. Jurinski's opinions today. 

position would be is that you take 
a look afWi^se notes. You can take whatever 
advantagi^fcaj can of the fact that Dr. Jurinski 



has made it a very organized approached to 
step-wise going through the claims fileB and 
make an inquiry. 

MR. FORMAN: 

Obviously, we are going to reserve 
the right to take this up further. 

MR. KEMNA: 
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I'll take the position at this point 
that we have, obviously, entirely complied with 
the requirements in this case for advanced 
disclosure of the experts' opinions by virtue of 
^ an expert report and follow-up communications 
with plaintiffs' counsel. 

« MR. FORMAN: 

K^And to be clear, you are taking the 
position ^haj^ you complied with the Case 
Managemer|@iPBer in providing us with the 

expected to give in the case and 
the grounds for the opinions, 
prlJvTcfed that 



19 \ 
2 0 | 

21 | 

22 

23 

24 
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e opinions to be offered were 
irtue of the original expert 
sequent communications with your 
ells sions of the issue with the 
magistrate in advance of the deposition. And to 
the extent of my understanding of the course of 
t activities in this case related to discovery, it 
iB my understanding that it is in compliance 
with discovery. 

MR. FORMAN: 

Q. Do you have an extra copy of thie 
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that we can go over, that I can look at? 


A. I have only the copy that I printed 


out, 


MR. FORMAN: 


All right. Could we- make some extra 


# copies of it? 


Certainly. 


MR. FORM 





{Off the Record.) 


(A recess was taken.) 


Ifore we start with any more 


*d like to have marked as Exhibit 6 


id February 21, 2001 that I sent to 



Bruce Teprk-lgn in response to the letter which 
has beenSmaTfeed as Exhibit 5. And I believe 


mine has 


py of Bruce's letter of February 20 


attached■tor t 


(Exhibit 6 was marked.) 


MR. KEMNA: 


Can we hold on for just a second? 


(Off the Record.) 


MR. KEMNA: 


Rick, if I might just interject 


something. 
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We just had a document marked as 
Exhibit 6 offered by Mr. Forman regarding 
correspondence on February 21st of Bruce 
Tepikian to Mr. Forman. There is a follow-up 
fax in response to Mr. Forman's letter that I 
don't currently have available but hope to have 
attached to the deposition before we recess. 


Thank yoii. 


MR. FORM 




Q. Jurinski, did you have any 

discussi^^^^th anyone prior to coming to your 
depositabout printing out this 


has been marked as Exhibit 3 and 


making it available prior to the 


maftfiol* 



depos i t io' 


MR. KEMN 



ft me just interject an objection 


that the! 


currently an order in place in 


this case relating to the limitation on 
questions posed to the witness regarding 
; communications between counsel and the expert 
witness. And the questions that you are asking 
do not fall within the permitted area of 
questioning as ordered by the Court on September 
8th, 2000. And we might as well just have this 
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marked as an exhibit. 


{Exhibit 7 was marked.) 


MR. FORMAN: 


Are you instructing him not to 


answer? 


MR. KEMNA: 


Pursuant to the Court's order, I 


think weKboth recognize where permissible areas 


of questioning are. And my position is that 


this is 


pursuant! 



% permissible area of questioning 


he Court’s order, and I'm advising 


Dr. Juripipp of that fact. 


miQorma:; 


Jurinski , are you willing to 


answer the^scmestion? 


1 (feT \ 


THE WIT* 


>uld you repeat the question, 


please? * | , 


MR. FORMAN: 


Would you read it back, please. 


(Whereupon, the question referred 


to was read. 


MR. KEMNA: 


Just for purposes of preserving the 


objection on the basis of the Court's order 
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entered In this case specifically relating to 
permissible areas of questioning at depositions, 
I will just reassert the objection. 

And, Dr. Jurinski, you are advised 
that the Court does not require response's to 
those types of questions. 

A. If this is a question outside the 
bounds ofKthe deposition, I do not desire to 
answer. 

MR. FORMAL 

Q. 

further 





rather than press the natter 
record, can we agree that you 


er the question, then? 

^ the context as the discussions 
, yes . 


have Exhibit 3 before you? 

Fs, I do. 

first name that appears on there 
is Jack Cummings; is that correct? 

A. Correct. 

Q. Do you intend to rely on any of the 
information contained in Exhibit 3 or in 
Exhibit 4 as a basis for any opinion you expect 
to give in this case? 

A. The information in these exhibits is 
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a summary of information that was pulled 
together by myself and an assistance to help me 
remember the contents of the case file and the 
database information sheets that were contained 
in the individual files. And, as such, I do not 
expect to. rely upon these individual sheets for 
other than a recollection of what is in the case 
file matet'-i.al themselves, 

Q. ;_Ccmld you testify about each of these 
cases andPPUPit what opinions you would give on 

i 

jvidually without benefit of 
4 in front of you? 


iect i on. 

;ould do that in the presence of 

js'materials themselves, which are 

| 

source documents for these 
summariesIT ternately, I could use these 

summaries. 

MR. FORMAN: 

Q. To be clear for the record today, if 
1 were to ask you to close up, put away, 
Exhibits 3 and 4 and ask you to tell me 
everything you found significant in the file of 
Jack Cummings, could you do that? 
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MR. KEMNA: 


Obj ection. 


A. In response to the intent of your 

question, I could comment on the generic 
, components that are found within the collection 
of case files. And I would not recall the 
individual specific details without having some 
source oL physical reference to either the case 


file material itself or to my summary sheet of 


t h a t c a s i 


MR. FORM / 


i 1 right. Let's look at Exhibit 3. 



city. W 



icross from left to right, I see 
K I.D. number, then there is a 
ioeB that represent? 


A. F"~“within the files, there was listed a 



city refi%&&j^bing the location of what I believe 


to be tl 


iividuals named in the left-most 



column. 


Q. Now, you have Stratford and Shelton. 
I'm not sure what that refers to there. 

A. If you refer to the key that is on 

the top of the exhibit, information that is in 
italicized font was information that was found 
from the database printout. information which 
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Shelton i| 



is in the normal font was found from the other 
materials in the case file which I consider to 
be the original source documents of information 
from which the database must have been 
extracted. 

And in looking at that specific 
entry, it is seen that the city was identified 
for Mr. C^immingB as Stratford, Connecticut in 
the databSFte^ However, when I reviewed the case 

rvi 

file mate a^kl^ I found the city identified as 
fad of Stratford, 
there seemed, in my impression, 
a an opinion based on those 

that there was a difference in 
>n contained within the database 
information contained within the 
backingfile information which 
representlflf^fene original source data. 

Q. All right. As we go across to the 
column "employer," it says Raymark. 

A. Yes. 

Q. By that, does that indicate that is 
t.he only employment he ever had? 

A. That indicates that is the employer 

that I found recorded in the case file material, 





STATE-WIDE REPORTERS (228) 432-0770 


http://legacy.library.ucsf.e8D/tt wbizdiflfpsOO/pizMv.industrydocuments.ucsf.edu/docs/mphl0001 


52434 2247 


72 


1 

2 

3 

4 

5 

r 

&§ 

r" 


i| 

1>P 

12 

13 
P 

14 

15 

16 
17 

19 

20 
21 , 
22 

23 

24 

25 


% 



but, because it is not italicized, I did not 
find that in the database summary. 

Q. So that is the only information you 
have about hie employment? 

A. Yee. 

Q. That is his only employer? 

A. Yes. 

Q. k, And whether there were or were not 

others, ylfu do not know; is that correct? 

r~ 

t'e the limited information that 
in the file. 

right. Under a caption that says 
re, would you explain what that 


was availi 

Q. 

C-lfs#M 
sen 
A. 

refers t 
identifi 
to which 
Q. 

represent? 





s refers to chemical exposure and 
rdous agents that have been 
hin the case file or the database 
person was reportedly exposed. 

And what does the next column 


A. Exposure concentration. 

Q. And you have a question mark there. 

A. And the presence of the question mark 

means there was no information. And in a 
next -- Well, I'm leading you. 
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Q. Now, going across to the smoker 
information, you have recorded yes, and that for 
pack years, you have got 33 years at one and a 
half packs a day and that he quit in 19B9; is 
that correct? 

A. That'B correct. 

Q, When was that information -- For 

what -- Wkat was the time frame that that 
information was available in the records? In 
other woii^te /as this a record from 1996 or a 

1.9 95 or 1990, or do you know? 

| 

|is was a record that was included 
;abase printout of information 
Imings. And I don't know what date 
yf was printed. The documents were 

>r example, just so we are clear on 

j 

^know whether there was a record in 
Mr. Cummings' claim file, for example, that said 
he smoked 33 years at one and a half packs a 
day, quit in 1989, or, is this strictly from the 
database that that information comes? 

MR. KEMNA: 

Objection to form. 

A. That information, I did not find in 
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the -- I'm sorry. I phrased it wrong. Yes. I 
believe that information was inside the claims 
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file materials and waB also in the database 


MR. FORMAN: 


All right. Now, my question is this 


What is the. date of the record in the claim file 
that gave his smoking history? 

A. l I don't know the answer to that. I 


would ha-fe td go back to the original resource 

^__ T' I 


document 



Cl right. You Baid disease 


diagno3e®^^|eural plaque and mild obstructed 


sthen the 1LO rating of 0/1. 


w, is that disease diagnosis based 



on every 


! of medical information that was 


providedriYHlfhe claim file and in the database, 
or is th j^&gsai lected material? 

A. file contained a medical report. 


The description of the disease was found in the 
medical report. 

Q. Was there juBt one medical report in 

the file? 

A. Right. This file had one report, one 
medical report. 

Q. And it had -- Who prepared the 
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report? 

A. I could not remember that. I would 
have to refer to the original source document to 
determine those types of details. 

Q. And I assume you don't recall the 
date of the report? 

A. No, I don't. 

Q. ^ All right. What opinions do you 
intend ti^express about the Jack Cummings case? 

r" ri 

A- |n|f$ere was information in the file 

he worked in numerous plant jobs, 
e comments that the air was dusty, 
on of his exposures in those plant 
erfect in that we have no 
understaS*£jjp| of the nature of the dust to which 
he was elptre4d in the plant, and there was no 
ncluded on the other risk agents 
ases that may have been encountered 
within h ; is plant. 

Q. So you are saying to the extent that 
he had exposure to substances other than 
asbestos, we don't know what they were or the 
degree of that exposure? 

MR. KEMNA: 

Objection to form. 



informata 
for lung 
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A. I'm saying there was inadequate 

occupational history of his work exposures to 
hazardous agents that can affect the lungs. And 
aside from the determination of asbestos being 
present, there was no indication that an attempt 
was made to identify alternative exposure 
sources. 


MR. FORMA^: 

Q. p^So are you expressing an opinion that 

r ~ 

* 'W" 5 

|insufficient basis to conclude that 

J 

i’puld be settled by Owens Corning? 
tied in relation to documentation 
cposure? 

:tled on any basis? I mean, I'm 
trying to^*^ 5 where you are ultimately going 
with thiyou say there was not 

‘j 

documental © #' of other exposures. Are you 



saying 0 
MR. KEMNA: 



Id not have settled the claim? 


Objection to form. 

A. I'm saying there was information in 
the file which indicated a long period of 
employment within a manufacturing facility that 
handled asbestos-containing materials. And on 
that basis, there was indication that the worker 
STATE-WIDE REPORTERS (226) 432-0770 
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did have asbestos exposure during his 37-year 
documented employment time. And the presumption 
of a claims settlement based on a long working 
history within a manufacturing area handling 
asbestos is not an unreasonable legal decision 
to make. 

Q, So you are not criticizing any 

decision^jy Owens Corning in this case to 
resolve or settle the claim, are you? 

jf" 

MR. KEMN|^4^ 

ejection to form. 

m not objecting to the settlement 
for Mr. Cummings. I believe the 
Concerning his duration of asbestos 
d be indicative that he had a 
probabil |Ty" "of exposure, even though there was 
no Bpeci iis^ easurement of air concentrations 
reportthat file. 

So in terms of an industrial hygiene 
evaluation of him as a worker and whether he had 
an exposure, I would concur that he more than 
likely had an asbestos exposure that caused 
detrimental effects on his health. That does 
not negate the fact that there are other factors 
that should have also been looked at. 


A. 

fe c 

exposure 
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Q. What specifically do you contend 

Owens Corning should have done? 

MR. KEMNA: 

Objection to form. 

A. I believe, within the evaluation of 
occupational exposures, it is very customary 
within our profession to do a thorough 


examination of workplace activities including 


all possible hazardous agents that may have 
resultedlli^l^xposure associated with a 


particull’rWisease condition. 


MR. FORM* 


-;q. ^ 


re you saying Owens Corning should 


plant as 



measurements of exposures in the 
ndition to settle the claim? 
m saying there should have been 


inquiry 


those during the development of the 


claim fit 


And are you saying Owens Corning did 


not do that? 

A. There was no information contained 

within that file to reflect the presence of that 
information. And I was informed this was the 
totality of information available on these 
individual claimants. So if the claims file 
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that exists does not have the information 
included, I presume the information does not 


exist 


Q. What was paid in settlement of the 


claim? 


A. I don't know. I was not evaluating 

the monetary claims. 

Q. k. Wouldn't that make a difference in 


whether tine settlement was reasonable? 


MR . KEMNAt" 



lection, 


not judging dollar values in 



MR. FORMA 



judging the exposure situation as 


hygienist looks at exposures 


6 are you saying that OC should have 


required 


e detailed investigation of this 


man's worlrfhrstory before they settled the 


claim? 


A. I think it would be reasonable in 
every case to investigate alternate risk factors 
prior to making a legal determination as to what 
are the facts. 


Who was the plaintiff's attorney who 


handled the claim? 
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A. I have no idea without going back to 

the: original files. 

Q. What was the claim history of 
settling claims with that plaintiffs' attorney? 

A. That is some legal question. It is 
not an industrial hygiene question. I did not 
investigate that type of information. 

Q. K^Whpit were the hiBtory of settlements 


of claim/ 1 from that plant with other asbestos 


companies 


settlemei 



lon't know the history of legal 
I did not study the legal history; 



technical contents of the files 


his claim tried to verdict by any 


asbestos cbmany? 


A. \ I don't know the legal history of 

;\'.WvSv.V.y. “ * 


this clai 



studied the technical content of 


the claims Jf^ es, and that was the subject of my 
investigation. 

Q. Do you know whether any other 
asbestos companies settled this claim and paid 
this man money? 

MR. KEMNA: 


Obj ection. 

A. I don't know the legal history of 
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this claim or this person. I studied the 
content of the Owens Coming’s claims files that 
were provided to me. 


MR. FORMAN; 

Q. In making your decision about what 
information you say Owens Corning sho.uld have 
required, did you attempt to place yourself in 
the poBitHpn .Owens Corning occupied at the time 


it considered settlement of this claim? 


MR . KEMN? 



inefustrii 


jection to form. 

placed myself in the position of an 

: 

gienist trying to make an 

i 

| what kinds of exposures might have 


occurred tSTjr person employed within the work 


eituatio ifaelc r i b e d. 



MR. FORM 




you normally give your clients 


opinions about whether they should settle a 


claim or not? 


Q. Do you consider that the role of an 
industrial hygienist? 


0. Do you know how many claims were 
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MR. FORMAN: 

Q. Do you know whether any cases of 
workers who had been employed in that plant had 
been tried to verdict? 

A. No. I have no legal history 
knowledge. 

Q. Wouldn't all of these questions that 
I'm asking you be relevant to a company in 
deciding pilferer they ought to settle a claim? 
MR . KEMN/ 



Section, 

t's a different subject of -- area 
strial hygiene area that I was 
stigate. 






A. 

th*psi§fche 
to 

MR. FORM. 

Q. 

settle a 
hygiene 


■dm will agree that a decision to 

is not based simply on industrial 
is it? 

MR. KEMNA:^^ 

Objection. I think the witness has 
already stated pretty clearly what the area of 
hie expertise is and what he has not reviewed as 
an aspect of offering expert opinions in this 
case. These repeated questions on the legal 
issues underlying Owens Coming's settlement of 
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by something other than asbestos exposure? 


MR. KEMNA 


Obj ection. 


A. No. I am reporting the observation 

in the database files that that was recorded. 
And I'm not making a medical determination of 
that. It is the presence of the information 
that washih the file that is being remarked 


here. Ir is not a diagnosis. 




MR. FORM 


you know whether at the time this 


case mig| 


ive come to trial that the ILO 


have changed from 0/1 to another 



suppose anything is possible, 
you know whether Mr. Cummings 


might h 


en other doctors had this case gone 


to trialFtp^ubstantiate a diagnosis? 


A. ’ That would have been interesting to 
include within the case file if it was the case. 

Q. Do you know whether information might 
have developed after this case was settled had 
it gone to trial that might have influenced what 
his ultimate diagnosis was? 

A. That is a speculative hypothetical 
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for a future action. 

Q. You don't know that, do you? 

A. No. No one knows the future. 

Q, Have you ever been employed as a 
claims adjustor? 

A. No. I have not. 

Q. Do you have any experience in 

settling ^asbestos claims 

Q. 



o. I have not. 

I 

l/e you ever recommended settling 

I 

Ins to anyone? 


I have not. 

e you ever recommended setting up 
of criteria to settle asbestos 
ne? 


not in the insurance business as 

I 

a claims ||kd^'Stor or anyone like that. I'm an 
industri#Fsnwqienist and a chemist, and my 
assignment was to evaluate the quality of the 
data that was contained in the files and to 
compare it from the basis of an industrial 
hygiene exposure situation. 

Q. Now, when you summarized the 
information, did you attempt to include all of 
the medical information from any source that you 
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saw in either the database or in the claim file? 

A. Well, if you will look down the list 
of file contents, that column would refer to 
things such as medical records. That would be 
an indication to me that there were multiple 
records within that file that were of a medical 
report and documentation nature. 

I did not try at all to record all 


K 


of the information that was in those. I made 


■ ST 


very sholi 


id notations such as that to 


indicate^-Sp^ the file contained multiple 
records .P^keview any individual file would 
ihg back to the exact source 
each and every file. 

11, to be clear about that, when 


to 

5 pMi 

document 

0 . 

you reco 
that the 




n ILO rating of 0/1, are you saying 


A. 

■ Are 


. Y 

Q. 

Yes . 

A. 

Yes , 

Q. 

Now, 


a no other ILO rating in the file? 
■Are we referring to Mr. Cummings? 


Yes, That one had a medical report. 
Now, when you say that had a medical 
report, do you mean a report that included an 
ILO reading of 0/1 or some other information in 
addition to that? 

A. Well, the medical report would 
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A. I am not going to comment on monetary 

aspects of the case. As I said in a prior 
question and answer, I have not reviewed the 
monetary systems that were included within that 
\ database. I have, instead, reviewed the 



information that was present in the files to 
look for occupational exposures or other 


exposures 


diseases. 


MR. FORMA? 


take intof* 



might have an impact on lung 



you agree that a company would 
>unt factors other than industrial 


iafuen in determining whether to settle 


a case? 


MR. KEMNA: 



iection. 


'agree that companies have many 


issues thatl they must consider in making any 


^ type of decisions that they are faced with 


making. 


MR. FORMAN: 


Q. Are you able to offer any opinion in 
this case within reasonable probability that any 


industrial hygiene data that could have been 
derived with respect to any of these claimants 
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reflected on Exhibits 3 and 4 would have made a 
difference in any decision to settle the claim? 
MR. KEMNA: 


Objection. 

A. I am not privy to the relative 
weighting of factors that the corporation may 
have decided to use, and that was not part of my 
investig l^bj-£gi or my task request. I was 
requested tp^look at the exposure scenarios as 


reflected 


ihin the files, and any other kinds 


of facto! 


jat have to do with corporate 


deci Bi on? 


ings were outside of the scope of my 


jtigft&ion 


MR. FORM? 


Q. ^Sj^e you able to offer any opinion 

ySawiw wiw M 

within reasonab1e probability that any other 


data thaa 


ild have been derived with respect 


to any industrial hygiene issue would have been 


medically significant in any of these 18 cases 
reflected in Exhibits 3 and 4? 


MR. KEMNA: 


Objection to form. 

A. There are indications of alternative 
exposures, and there are other files for which 
documentation of alternative exposures is 
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completely missing that would lead one to 

believe alternate risk factors could have been 
significant in several of these cases had the 
data been accumulated and evaluated. 


75 \ MR. FORMAN: 


r 


Q. Do you know whether any specific 
industrial hygiene measurements were made on any 
of the ites where any of the claimants 


worked, ^-n 


these claimants reflected in 


Exhibit s- 3 ah d 4? 


MR. KEM 



f^|^ > j e cti°n to form. 

^A. A There was, I believe, one file in 


this co llgcti on in which there was some report 
of indu s^.gj i& : l hygiene monitoring of air 
concent^aftftps for asbestos. There was no 


documentation of air concentrations having been 


coll ect< 


reported for alternate exposure 


agents. 


MR. FORMAN: 


Q. What case was that? 

A. I will refer to the sheets, if I may. 
Joe Butler, Jr. 

Q. And what were the exposure 

measurements that were available? 
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A. There was included within that file a 

summary table of the air file -- air fiber 
samples. There was included in there an NTIS 
sampling report. 

Q. What date? 

A. I would have to go back to the 
original file materials to provide you the date 


detail in 



tion. I have recorded here in my 


file just^-thes presence of those. I have not 

5 


t ranscnl 


items 



le information from each of those 


q. do you know what the measurements 

we^S^I then^ today that were recorded? 



would ha 


Oj I don't 


you know what time period they 


vered? 


>t without referring to the actual 


file mat* 


,, themselves, the primary source. 


Q. Do you know whether they would have 
been representative of the exposure he had on a 
daily basis? 

A. Any air sample is representative of 
the exposure at a given time that the sample is 
collected. To the fact whether it is 
representative of each day's exposure is always 
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Q. Do you know whether there was any 

industrial hygiene information available for any 


of the cases which Owens Corning, in fact, did 
not take account of in settling these claims? 

A. I have no knowledge of that. 

Q. In any of these 18 claim files that 

are reflected on Exhibits 3 and 4, do you recall 
seeing amedical report in which a doctor said 


the clait 


lid not have an asbestos-related 


condi tioi 


, instead, had a condition related 


to other 


MR. kemn; 


ure at the workplace? 


I'm going to object to form. 


Ion't recall the statement 


including 


The firs 



second component of your question, 
jonent of your question, I would 


answer y t 


that in one file a doctor had 


reported 


disease to be observed. 



MR. FORMAN: 


Q. Do you recall what file that was? 

A. Johnny Alford. 

0. And would it be fair to state that, 
with respect to Mr. Alford, that you also found 
information that he did have asbestosis, or, at 
least, that was reflected in the information 
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fisgflagsaaagdg 


exposure to asbestos? 

A. I would expect he would have 
exposure, but without more documentation in the 
file record as to the extent, it would be hard 
to put any sort of qualification as to low, 
medium or high exposures without knowing exactly 
what kinds of work he was doing as an 
inBulator^ fesJkje lper. The insulators installing 
the mater^-al^re, obviously, at the closest 


point to ftejctive work. 

Q. . d any doctor in this case, to your 
knowledgea diagnosis of a disease 
at^^ute^a&e \o exposure other than asbestos? 


doctors made a determination of 


you have an opinion as to whether 


lung cance 


asbestos 



W 


2 


i recognized cause of lung cancer? 
|s. It is my opinion that it is a 


cause of lung cancer. 

Q. Do you believe that asbeBtoBis must 
be present to attribute an asbestos exposure to 
lung cancer? 

A. No. Lung cancer from asbestos 
exposure may occur in the absence of asbestosie 
evidence. 
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database file recording a 33 -year history of 
smoking with a quit date recorded of 1989. That 
would represent a significant amount of smoking 


exposure 


The other aspects of your question 


that you asked, I'm afraid, I forgot in the 


point of listening to the end of your question. 
Q. right. Let me go back -- 

MR . KEKNJU ^ 

$ “•qr* - 5 


claimant 


MR. FORM 



^n I interject something? Which 
|we talking about? 



MR. kemn; 


response 


Minatrea^ 


THE WITNES 


MR. KEMNA: 



Minatrea 


ay. Dr. Jurinski, your last 


that intended to be directed to 


Cummings? 


To Minatrea. 



Okay. So this is what you are 
looking at. I just wanted to -- for 
clarification purposes -- 


THE WITNESS: 


Excuse me, yes. Let me go back to 
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1 

2 

3 

4 

I-" 

F" 


ST 


1 

1 

12 

13 

P 

14 

m 

15 

16 
17 


A 


dm 


19 
20^ 
21 ; 
22 

23 

24 

25 


what you do. You evaluate what kinds of 
exposures to what kind of hazardous agents have 
occurred. And that provides a basis for the 
full investigation to continue. If you don't 
fully examine all of the exposures, you don't 
si# know the full extent of the data, 
rl MR. FORMAN: 

Q. ^Do you intend to offer an opinion 


that smoking,was, in fact, a contributing cause 


d o f h i b 1 


MR, KEMNAf: 


% 



ncer? 


ection. 


I | 




judgment 

individua 

, , . U 

by a licen 
MR. FORM, 

Q. 



I I am not going to make a 
usation of a disease in an 
'hat kind of action should be done 
physician. 


rts you going to offer an opinion as 
to the relative importance of smoking or 
exposure to cigarette smoke versus exposure to 

KSCsg, 

F asbestos in the case of Mr. Minatrea or in any 
other of these cases reflected on Exhibits 3 or 
4? 

A. I'm not going to evaluate risk 
factors or identify one agent above another as a 
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cases. 


MR. FORMAN; 


Q. And it would be fair to state, then, 
theit you did not take into account any external 
factors, that iB, exterior to industrial hygiene 
data, that were considered by Owens Corning in 
making a decision as to whether it should settle 


a claim a^nd, if so, what amount it should pay? 



A. > That was outside my scope of 


: you qualified to offer an opinion 
asbestos exposure and cigarette 
:t in combination to increase the 


mosis of asbestosis? 


consider each of those to be risk 


activity .p 


as to wh 



agents fqr the development of the disease. 



that, or 


you know how they interact to do 
>u have expertise in that area? 


A. I am not a researcher that studies 


that. I have read reports that are included 
within the technical literature, but that is not 
my field of expertise. 


MR. KEMNA: 


Let me just clarify. That last 


question was directed to the disease asbestoBis 
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versus lung cancer? 

MR. FORMAN: 

I think the question was clear, 

Q. Have you had occasion in the paBt to 
evaluate the contribution of smoking to the 
cause of disease in a context other than these 
18 cases? 


THE WITNESS: 


Hv 





1 

2 C: 
2 
22 

23 

24 

25 



Could you read that question back? 

r~ 

(Whereupon, the question referred 


not sure I understand your 
the second time. 


is there been a case, putting aside 

y .^ 

this case you are involved in today and these 18 
claim fi|^pP?hat you looked at, has there been 

i 

another ^ ^ a| ion when you have been involved in 
a case involving litigation in which you have 
made an evaluation of the contribution of 
smoking to the disease that was at issue in the 
case? 

MR. KEMNA: 

Objection to form. 

A. No. i don't believe I've had such a 
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MR. FORMAN: 


0. Do you have any information that any 
company against whom any of theBe claimants 
reflected on Exhibits 3 and 4 made a claim 
conducted any investigation to obtain any 
additional information which you say OC should 
have inv@s.p ig ( ated? In other words, did any 
other coriffany do anything different than what 


Owens Co 


did, to your knowledge, in 


investigc 


i these claims? 


MR. KEMNJ 


Iject to the form. 

Ireally have no knowledge on which 


to base an\,an'Bwer . 


MR. FORM? 


should h 



you contend that Owens Corning 
one to the workplace of each of 


these claimants and demanded industrial hygiene 
data from the employer as a condition to 


settling the claims? 

A. I don't believe I could make a demand 
as to what mechanism of elicitation of exposures 
should or could have been done. Within legal 
proceedings, it is quite common to take 


STATE-WIDE REPORTERS (22B) 432-0770 


http://legacy.library.ucsf.e8o/tl wtizdifl)gg0t3/|3BWv.industrydocuments.ucsf.edu/docs /mphl0001 


52434 2283 







STATE-WIDE REPORTERS (228) 432-0770 


ttp://legacy.library.ucsf.efflc(ticKfec[ffl![a£l£Wp'div.industrydocuments.ucsf.edu/docs/mphl0001 


52434 2284 





other ACM-type products, and he worked in an ACM 


plant making such products. So there was some 


inclusion here of workplace-Bpecific 


information. 


Q. When you say ACM, do you mean by 


that -- Is that a shorthand description for 


asbestoB-containing material? 


A. h sorry. Yes. That's an acronym I 


use whennMm taking notes because it is commonly 

tr ' % 


used in 


fession. 


Q. ''fio you know whether Owens Corning, 


then, ma 


e had access to information 


concern ii 


ie exposure of these 18 claimants 


for example, which would have 


consisted"'©^ depositions of co-workers who may 


have wor ked with these 18 people? 


was my understanding that the file 


information I was provided represented the 


complete information that Owens Corning had. 


Whether they had other opportunities is 


something I have no way of knowing. 


Q. You don't know, for example -- let's 


just take the case of Mr. Joe Butler -- whether 


the person that settled that claim said, I 


settled the case of John Jones last week who 
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H 


1 9 ; 

2 0 : 

21 ' 

5 

22 

23 

24 

25 


worked in that plant, and I have got a pretty- 
good idea of the information about what kind of 
exposure was there at the plant, and I have 
enough to, in my mind, make the evaluation of 
what I need to pay on the claim? 

MR. KEMNA; 

Objection to form. 

A. k^I'm not sure if I heard a question. 
MR. FORMANT 

Q. you know whether that could have 

occurred brllftct? 

MR. KEMN 



ection to form. 

a hypothetical, I guess it could 
have occur red, hypothetically. 
mr. form; 

0. liH^ve you requested any data from any 
employers^^|£^ny of these 16 persons with 
reispect to any exposure information available at 
any of their work sites? 

A. No, My task, was to review the file 
information provided to me and comment upon the 
adequacy and accuracy of the information within 
those files to warrant the determinations that 
these diseases were caused by asbestos exposure 
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or by some other alternate risk agent. 

Q. If a doctor in a case has made a 
diagnosis of an asbestos - related condition, you 
are not in a position to second guess that 
diagnosis, are you? 

A. .No. I do not change diagnoses that 
are made by physicians. 

Q. And so, if a doctor has made a 


diagnosilricf an asbestos - rel ated condition, 

f-; 

wouldn 1 t bfejfe&i : necessarily inherently include a 


finding 


the person was exposed to asbestos 


on the jj 


MHPWrEMNP 


>j ect ion. 


A. diagnosis, per se, would speak 

for itseSFrHMany diagnoses are subject to 
second ocirri^ns. 



MR. 

Q. ; But you are not in a position to give 
that second opinion? 

A. 1 am not that person, no, so I cannot 

comment that just because a doctor makes a 
diagnosis, that it cannot be challenged. It is 
not going to be challenged by me. 

Q. Even if a diagnosis by a physician 
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were challenged, does that mean the claim should 
not be settled, in your opinion? 


A. Settlement of claims is different 
from having a disease or having an exposure. 
Those are separate subjects. 

Q, I assume you are familiar with the 
literature on exposure of asbestos workers? 

A. Yep. That's a very general question. 


with as 


But, in general, you are familiar 


St 

5 "w* ? 


I literature 


that talks about exposure of 


asMftos 


Q. t0 workers who are occupationally 

exposed ^o v ' v afbestos? 



you identify for me today any 


study which has purported to include a 
description of each and every other exposure 
that a worker has experienced who is included in 
any cohort covered by the study? 


MR. KEMNAi 


Objection to form. 


A. When you bring in the word "cohort," 
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I 




13 ^ * 
14 


1 £ ' 

17s?s§ sags 



which ha#* 1 "; 

n 

# 

every oth^g 

sssssl 


asbestos <v 


MR. KEMN%^ 


you're Bpeaking epidemiology and not industrial 
hygiene. I think your question is going in two 
directions. Are you asking about industrial 
hygiene studies? 

HR. FORMAN: 

Q. I'm asking you of any study you have 
ever read in the asbestos literature which talks 
about a group of workers exposed to asbestos 


every otrr^^xposure to any other substance than 
asbestos-^which the workers were exposed. 

, I , 

MR. KEMNJfKpg 

JJJ projection to form. 

^^^A. I cannot think of an industrial 

hygiene study that was evaluating asbestos 
exposureloT^a selected job group that reported 
that. 

MR. FORM^f^^ 

Q. Whom do you consider reliable 
authorities in the field of reporting on 
asbestos exposure? 

A. 1 believe the people who evaluate 
exposures are most likely the group of reliable 
persons to do that. Typically, that would fall 
v/ithin the profession of industrial hygiene. 
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Q. And what industrial hygienists who 

have written on the subject of asbestos exposure 
do you consider authoritative? 

A. A single individual? 

Q. Single or more. Anybody. 

A. 1 would say the authoritative ones 

are those included within the list of certified 
industrial hygienists as published by the 
American ^Sloard of Industrial Hygiene. 

Q. lulled who? Who are some of those 
people tfafebave published on asbestos? 


A. 

c cflid e r 

1 

k. 

A. 

Q- ! 




iat have published on them or are 
me to be credible? 
th. 

6th? 

other words, credible and have 



oubl ishe tesaBj # it 
MR. KEMNAT; 

Objection to form. 

A. I cannot think off the top of my head 
today that I can name a particular individual or 
more to you. 

MR. FORMAN: 

Q. Going back to the case of Mr. Jack 
Cummings for a moment, do you have an opinion 
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that he had a condition, caused by exposure to 
substance at the workplace, other than 
asbestosis or any asbestos disease? 

A. In regard to Mr. Cummings, the 
information included within the file identified 
an employer named Raymark that was a 
manufacturer of asbestos products. The 
informatibi\ cpntained in the database indicated 


his disease a# pleural plagues and mild 


obstruct il 


earlier, | 

§ 

produce tl 



.rways. As I had mentioned 
; are multiple causes that could 


kinds of disease 


vnd the workplace details in the file 


indicate* 


the limited information of dusty 


air and he ^^y ked in numerous plant jobs. The 

' 1* . . l ' ‘ ' _ _ . _ • ^ 1 * J ^ v - ...... ^ A J MM 


informat: 


Inscribing those jobs was lacking, 



and I coifliirtbt identify from the file contents 
whether, those other jobs, there were 

alternate risk exposures aside, or in addition 
to, asbestos exposure that he apparently had 
from his plant work assignments in the 
manufacturing operation. 

Q. Do you offer any opinion that the 

diagnosis of pleural plaque was due to anything 
other than asbestos exposure? 


irasEramniifsre 
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Ky 


A. I do not make diagnoses of disease, 


and I have just commented the pleural plaque has 


possibilities of alternate sources, alternate 


risks, that may produce that medical 


observation. The determination of the agent 


would be left to a licensed physician to make 


the determination. 


Q. k In any of these cases, are you aware 


of any diagnosis by any doctor that any finding 


of pleura^ 


ue was due to anything other than 


asbestos?? 


I found the file contents to be 



iof exploration of alternate source 


n. And I don't think a thorough 


investigation' 5 was done of alternate source 


possibiliS 


*you have an opinion, given your 


background 


experience in this area, that 


when a person claims to have been employed in an 


asbestos plant for 37 years and has a diagnosis 


of pleural plaque, as to the odds of that 


pleural plaque being due to something other than 


asbestos exposure? 


MR. KEMNA; 


Objection to form. 
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A. I would believe the odds for it being 

attributable to asbestos exposure would be 
fairly high. That does not exclude the need to 
investigate. 

MR. FORMAN: 

Q. So is it your opinion that if Owens 
Corning is given a report by a medical doctor 
who said ^ N hat Jack Cummings has pleural plaque, 
that, in iff" opinion -- my, the doctor opinion 


is due to 


accept thi 
investiga! 



istos exposure, they should not 
jut, rather, should conduct an 
ibeyond the doctor's report to try 


to fill lei 


Mf.WlMNA 



be invest 


MR . FORMAfffi 


ection to form. 


elieve that every case file should 
d, yes. 


Q. And if they find a doctor who says, I 
don't think Jack Cummings had pleural plaque, or 
I think the pleural plaque is due to something 
else, what should they do then? 

A. If there is question about whether or 


not the disease is attributable to asbestos, 
then I think it should be investigated further. 
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Q. Do you agree that Bmoking ie the 

largest preventable cause of death in the U.S.? 

A, I know there are many preventable 

causes of death. Every one will die, so 
sometimes you are going to have a case where you 
can adjust the risks from one cause of death to 
another one. 

Q. K,Do you agree that smoking is the 


largest preventable cause of death in the U.S.? 


A. 

comparisqn 
to rank 




4u OTO'D 0 
A. 



^could not say that, for example, in 
h driving a car. I don't know how 
numbers. 

you agree that smoking causes over 
ure deaths each year in the U.S.? 
don't know the number. I know that 


there is pTn^attribution of a large number of 
deaths tc^i^cing . 

Q. you know of anything that 

approaches that number from other causes? 

MR. KEMNA: 

Objection. 

A. I know some serious causes of death 

among our population include voluntary 
activities that people engage in, yes. 

MR. FORMAN: 
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Q. Are you familiar with any literature. 
Dr. Jurinski, upon which you would rely or 
consider authoritative and reliable which would 
suggest there is any cause of preventable death 
in the U.S. greater than cigarette smoking? 

A. I don't have those kinds of numbers 

in my head, I don't do that kind of work for my 
profession I only encounter those numbers in 


general rfeading. 

r ~ 

Q. you contend there is any greater 

risk fact^pi^?r lung cancer than smoking? 

A. Wjifeidon 1 1 believe I have information to 


be fame tR 



:e that statement. 


I you have any information about the 


proportion'of asbestos workers who are purported 


to be smqkers'i 



now it is a large majority 


percentage don't think I could quote you a 

number. There have been studies of it, and I 
don't recall that specific number. 

Q. Who do you recall has published 
information about that? 

A. I believe in some of the early work 

of Selikoff and his group, there were comments 
on percentages. There was some later 


STATE-WIDE REPORTERS (228) 432-0770 


lihrarv.ucsf.eSaftiriffztofliSaQQfaidfr. industrydocuments.ucsf.edu/docs/mphl0001 





STATE-WIDE REPORTERS (228) 432-0770 


Nbrary.ucsf.e@ai!treljSztf(ft^aOQ»(fTOl*/.industrydocuments. ucsf.edu/docs/mphl0001 


52434 22 





STATE-WIDE REPORTERS (228) 432-0770 


rary.ucsf.e8o/(lid^(li(l?sO0/pi2Mv.industrydocuments.ucsf.edu/docs/mphl0001 


52434 2299 






L2 


it is an doing industrial hygiene exposure 
evaluations. 

Q. Have you prepared any written list of 
objections or shortcomings, maybe, for lack of a 
\ better word, that you say Owens Corning -- Let 
^ me start over. Have you prepared any list of 
N actions that Owens Corning should have taken in 
1^' any of thfe^e specific cases that you have 


knowledge^Jthat they did not, in fact, take? 


waiting t 



I 1 have prepared no list. I'm 

I 

pwer your questions. 

[you know whether diseases other 


themes herbs' * were diagnosed from exposures at 


tnewSrk 


MR. KEMNA: 


MR. FORM 




of any of these 18 claimants -- 


ection to form. 


Q. that were due to exposures at the 

work site? And I don't mean for these 18 
claimants. I mean other workers. And let me 
try and explain. 

A. Go back and restate your question, 
please. 


Q. Let's say, for example, to put this 
in context, that you know where Jack CummingB 
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worked, and you have reason to think that maybe 
they should have done more investigation about 
Jack Cummings' exposure because it turns out 
2,000 workers at that plant developed 
condition "X" from exposure to substance "Y." 
-And what I want to know is, do you have any 
information about the work sites or the 
condition^ afh exposure at the work sites of any 


of these ineonle that would suggest to you there 


was, in 


diagnose^ 



*f: exposure going on that led to 


ther diseases? 


ild you define "other diseases"? 


MRi^SMNA •• 


Hection to form. 


MR. FORMAN; 


Q. ^Anything other than asbestosis that 


is work 


MR. KEMNA: I 



Objection to form. 


MR. FORMAN: 


Q. Let me put it this way -- Go ahead, 

A, Yeah. I’m just having trouble 

tracking through your question. It was quite 


long . 


Q. All right. Here is a man that 
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worked, for example, just take Jack Cummings, sb 
a plant worker in an asbestos manufacturing 
plant, apparently. Is there anything, to your 
knowledge, that you are aware of that would 
"suggest, at this workplace, there were 
.work-related lung conditions diagnosed that were 
not due to asbestos exposure? 

A. k^No,. I have no information that would 
lead to tift type of conclusion. 

r 

Q. right. Would that be true for 

all 16 ofe people, just to save time, 
exhibits 3 and 4? 


reflecte 

MR«Imn 

lection to form. 

juess I'm back to Mr. Minatrea and 
.ng history of 10 years with use of 
iction for his respiratory system 
did not include fresh air supply 
protection. And the absence of a diagnosis of 
asbestosis in the file would lead me to believe 
; that there is a probability that silica exposure 
was one significant risk factor for this 
individual . 

Others who worked in his same type of 
assignments would be similarly considered at 
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risk if their job assignments were similar. 

MR. FORMAN; 

Q. Do you know if any other people who 
worked at the same work site as Mr. Minatrea 
\ were diagnosed with silicosis? 

^ A. No. I don't know that. 

M Q. Now, you Baid in the case of 

jjj Mr. Minat lh&a t hat the tissue analysis showed the 

^ presence fef asbestos. Do you recall that? 

^ A. pfe i: r e c t. 

^ Q. do V° u reca H that it showed the 

^ presence ^^^iosite asbestos? 

* you have an opinion as to the 

^ carcinoger^^^properties of amosite asbestos? 

\ A. | Am osite asbestos can cause lung 

®§ cancer ar^^^estoBis. Silica and metal oxides 
^ from wel d^^^ jfumes will not cause asbestosis, 
but can cause lung cancer. 

S# :? 

MR. KEMNA: 




Excuse 

me. 

Can 

we take just a 

couple 

of 

minutes 

break? 

We 

have 

been going for 

about 

an 

hour . 








(A 

recess was taken.) 


MR 

. FORMAN 
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in construction. The determination of disease 
diagnosed in the case file indicated probably 
aebestoeis, whereas the database reflected the 
disease diagnosed to be pleural plaques. 

What I would comment on this 
particular individual case file was that there 
seemed to be, even though it was a limited 
amount oK^a^erial in the file, a difficulty in 
getting |j> adequate reflection of the file 
contentsW^teading the database entries. 

Q, so, what did Owens Corning do or 

should n^®P^|ve done, in your opinion, that you 
wcf2j crllfclze? 

»I A . pJ^thin this file, there is indication 
that dat ^^^ nscription from the primary records 
of the c ase, f ile documents into the database 
construc|W^r was somewhat deficient in quality, 
and that^^^ffort should have been made to 
impose a higher level of quality control on the 
data summaries in the database. 

Q. What does that have to do with 
settling the claim? 

A. Well, like any database that is used 
for making determinations, it's an old computer 
terminology, garbage in, garbage out. If you 
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don't have good, accurate data going into the 
file reflective of the actual facts in the case, 
you can't use the subsequent documents for 
making decisions. 

Q. And do you know what, in fact, all of 
the material was that was used to make a . 


decision in the case? 


A. Kit,was represented to me that the 


database |asj:he information purported to be 

? '-W.v I 


used for 


on cases.i 




forward with subsequent actions 


you know whether Mr. Sheridan was 


pa&U<of a ..-group settlement or an individual 


sett lfemei 


structur 



I don’t know the legal 
cases and claimants. 


fuld that be true for all of these 


18 people? 


A. That’s correct. 


Q. And would it be fair that you don't 
know who any of them were represented by? 

A. That iB correct. 


Or the amount that was paid to settle 


the claim? 


MR. KEMNA: 
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Objection to form. 

A. Correct. My task here was to 
evaluate the file contents for information about 



exposures and alternate exposure situations that 
might have pertained for an individual case 


s# file. 


MR. FORMAN: 


Q. ^Did you see any information in any of 
the filesi^e?lected on Exhibits 3 and 4 in which 


the claimi 


lenied ever having been exposed to 


asbestos?f 


inffSYWiat il 




reflect t 


plaques? 


database 



^ Thelma Price file had no 
| all about exposure. 

£s your Bummary on Exhibit 3 
she was diagnosed with pleural 


; summary available from the 
try documents indicated that. 


Q, And does it reflect that her husband 
worked as an insulator? 

A. The database summary indicated her 
husband worked as an insulator. 

Q. Isn't it a fairly common thing to 
find in a report of the asbestos literature 
reports of wives who develop pleural disease 
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from exposure to asbestos on their husband's 
clothing? 

A. What's the question? 

Q. Isn't it fairly common to find 

% reports of wives who develop pleural plaques 

J 

^ from exposure to asbestos on their husband's 
clothing? 

F/ A. K. it is common in the literature to 


understand conditions of disease related to 


asbestos! 


concern 


there wa 




Eluding pleural plaques. The 
| this particular case file was 
|fi1e, there was only a database 


summary. "there were no records in this file 


that ! w* 


class as primary documents to 


examine. 


to expos 
clothes, 



she developed pleural plaques due 


.o asbestos from her husband's 


that wouldn't be an unusual situation. 


would it? I mean, that happens and is reported 
frequently in the asbestos literature? 


MR. KEMNA: 


Objection to form, 


A. That is a recorded disease event, 


yes . 


MR. FORMAN: 
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Q. If we go down through the remaining 

cases on Exhibit 3, maybe just to speed this up, 
the case of Mr. Ralph Wilson, Mr. Johnny Alford, 
Mr. Willard Farleigh and Mr. Allen Robert -~ 
Robert Allen, I guess, would you agree that each 
of those cases reflected information that 
indicated there was a diagnosis of asbestosis 


or, let 


>ut it this way, at least a diagnosis 


of asbeetosi^ in each of those cases by some 

f -w-1 

medical iPPPlr? 


MR. KEMNJ 


Ejection to form. 


asbestos 



There was a disease report of 


reflections from the database 


informat idjh*,,/ The database, in one instance, 
Mr. Alford, as we discussed earlier, had a 

V.’.V.V.VV.V.'. . 


iwm 


conflict! 


liagnosis. And in the two cases of 


Mr, FarleTSjrHand Mr. Allen, additional disease 


states were included in the claim file 
information that were not included within the 


database information. 


MR. FORMAN: 


You said "additional disease states." 


What do you mean? 


For example, in Mr, Farleigh, pleural 
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i 


plaques was included within the claims file 
material, but was not included within the 
database. In the case of Mr. Allen, pleural 
fibrosis and possible mesothelioma was included 
within the claims file information, but was not 
included within the database. 

Q. But you would agree that, from either 
the claitKiile or from the database in each of 


those individuals that we just went over, at 


least so 



tor had said, in my opinion, they 


have a diacf&bsi s of asbestosis? 


MR. KEMN7 



lection to form. 


s. There were medical records in 


the file b’oatents for each of those four 
individuals Which would have included an 


asbestos: 


MR. FORM 


/termination. 



Q. Mow, looking at Exhibit 4, in the 

case of Mr. Nelson, there is a reference to oat 

; cell lung cancer. Do you see that? 

If 

A. Yes. 

Q. Is that a form of lung cancer that is 

commonly associated with cigarette smoking? 

A. Yes. 
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Q. Is there any form of lung cancer 
which you would contend is not due to cigarette 
smoking ? 

A. I'm not a sufficient diagnostician to 

be able to comment on that. 

Q. Okay. 

A. I'd call reference to that comment 

about lung^cancer, that the first two words were 
included within the database; the last two words 

ryi 

were not.^Mw^ 

it two words are you talking about? 

last two words, oat cell, that 
se file materials. 

in the case of Mr. Sterner, 
ihd I'm not sure if that is Mr. or 
lancey R. Teets, the information 
ivailable to you just indicated a 
.ung cancer? 

That's correct. In those instances, 
Mr. Sterner's file contained medical files. It 
was a rather large size file. For Mr. Piotti, 
there was no medical documentation in the case 
file; however, the database reported the 
presence of lung cancer. The only contents that 
were in that file were a release and a -- copies 
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of checks. 


Q. And he was -- I’m sorry. Was he 
reported to be an insulator? 

A. He was reported to be an insulator in 


the database. In the case of Mr 


I believe. 


Mr. Chancey Teets, the database reflected the 
disease, lung cancer. File information 
contained^only a legal notice, aside from the 
database i^aim summary. And there was no 


medical ife 


primary r| 


nation there in the case file 


free documents to comment on the 


nature ofpho=w<s a lung cancer diagnosis was made. 

you know whether the claim files 


tjfjgp&ou jss&sheiirved and Baw were the same or in 


the same 


the time 





ition as they would have existed at 


settlements occurred? 


history of the claims files prior 


to my ret 


lg them was reported to me by the 



attorneys from Shook, Hardy & Bacon and 
contained information that was reported to them 
by representatives of Owens Corning, So my own 
personal knowledge does not extend to that, but 
the information that was provided to me was that 
these were the entire contents of the files for 
these individuals. 
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Q. Were those the entire -- Was it 
reported to you that it was the entire content 
of the file at the time that it was turned over 
to Shook, Hardy, or was it reported to you that 
this was the entire content of the file as it 
had ever existed? 

MR. KEMNA: 

^I 1 m going to object to the questions 
that relal^l to communications between counsel 
and the ep^^L witness that fall outside of the 
ermitted questions pursuant to the 
that is already entered as an 
s deposition, 

me aBk it this way, then, Dr. 

Juri nski you know whether, in fact, at some 

time in st, depending on when this case 

arose, wher^i^t was settled, when it was 
evaluated, whether there may have been more 
information available than was later existing in 
the claim file at the time it was turned over to 
Shook, Hardy? 

A. I personally have no knowledge or way 
of knowing that. 

Q. In your report I'm looking at that 
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you've provided in this case -- Do you have that 
with you? 

A. I believe so. 

Q. If you will turn to, I think it is 
Page 3, a discussion of risk factors, did 



anybody help you.prepare this report? 

A, This report was prepared as a result 
of conversations between myself and the 


attorneys^toith Shook, Hardy. And they 
construct rjie document itself, and then we 


reviewed the * 5 jontents and wording of the 


document 


wawtrfingl 


jtermine did I fully agree with the 
le written and the general flow and 


rruct^^Hfhe report. 

Q. '•Sp you didn't actually write it? 
A. plaid not pen this or type this 


document, 




didn't dictate it? 


A. I didn't dictate it. I reviewed it 
as it was working as a developing document. 

Q. It was prepared for you, and you 

approved it? 

A. It was prepared for me. I went 
through it with them in initial stages, made 
changes and subsequently, after changes were 
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incorporated, approved. 


Has this report been used in any 


other case? 

A. The body of the report has, I 
believe, possibly been used in Falise with the 
exception of the "Bases for Opinions" section 
which would be different. 



id you testify by deposition in the 


Falise cake?- 


A. sorry. The last page. 



"Individuj^yy^sues" and the "Bases for Opinion." 
I'm sorry|WP8l| 


>id you testify by deposition in the 


Falise camr 



I did not. 


Q. deposition or trial testimony 


occurred PP^fhat case? 


t's correct 



You just submitted a report? 


A. That's correct. 


Q. Have you submitted a report in any 
other tobacco cases -- 


A. No. 


besides Falise and this one? 


A. No, 
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3 


Q. Under the paragraph that starts "risk 

factors," the last sentence of that paragraph 
says, all such exposures should be measured and 
accounted for in any attempt to come to 
reasonably - - or a reasonable -- Do you mean 
reasonably? It is reasonable accurate, but it 
should be "reasonably," I suppose, shouldn't it? 






1 


A. hv I believe there is a comma missing 


after "reasonable." 


comma, a 


i ndi vidui 



|1 right. -- to a reasonable, 


te assessment of risk in an 


|Now, do you intend to offer any 


°PllL4 on 


lis case about an accurate 


ass ess me i 


the overall risk in these 18 


individual 


lSs-J ^ 


A. r~]Pm stating that the risk factors 



1 7^p| themselvp§§Hi§ed to be evaluated, not that I'm 


going to^pfctla number on a relative risk. The 


agents which can cause lung disease, I'm 
2 classifying as risk factors as a group. It is a 

2 ]|~ ^ term of the profession. They are a risk factor 

22 for the disease. That doesn't mean I'm going to 

23 calculate a risk, per se. I'm trying to 


evaluate exposures to those different risk 


factors. 
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example, in one case file there was a report of 
an amosite diagnosis in lung tissue. That kind 
of information would be confirmatory that that 
person was exposed to asbestos associated with a 
commercial asbestos product. 


Q. Do you intend to offer any opinion 
that any particular asbestos fiber type is more 


carcinogenic or less carcinogenic than another 
asbestos ciber type? 


Q. 


take into 


of fix: an 





I don't hold that opinion, 
right. You said you also had to 


unt fiber size. Do you intend to 


ion about fiber size in this case? 


evaluating exposure, fiber size is 


important “twysred upon the kinds of job operations 
that a peirson' might have been associated with. 


For exam] 



f a high energy intensive device 



such as a; ppwer saw or drill were commonly used 


in the presence of asbestos products, then a 
disproportion in fiber sizes could occur from 
the application of that energy source to the 


fibers. 


So fiber size may vary depending upon 


the kind of work that was being done at the site 
to the point where it differs from the original 
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fiber size that was contained within the product 
when it was manufactured. 

Q. Do you intend to offer any opinion in 
this case that fiber size is a relevant issue 
with respect to any of these specific cases 
reflected on Exhibit 3 or 4? 

A. I could not find in the files any 
informati6x that would allow me to utilize fiber 


size information in the data contained within 


the files 



that the 


, you say in the next sentence 


fe of inhaled asbestos cannot 


accinratelyJe ' : determined based solely on the job 


title of 


individual for several reasons, and 


then you go^'stp to liBt them. Are you familiar 


with any p^tj&rature that has attempted to 


estimate 


ttos exposure, the amount of 


asbestos exposure, based on job title? 


A. Yes. There have been several 


publications that are associating measured 
exposures of asbestos fibers that people have 
encountered at specific job tasks. 

Q. And have you ever written to any 


journal in which such articles have appeared and 
said that that is erroneous to have done that, 
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sip. 


that is, to estimate asbestos exposure based on 
job title? 

A. No, I have not written to a journal 
for that purpose. The use of that information 
allows the approach that we discussed in an 
earlier question where I was asked about would I 
make quantitative fibers per cc statements. And 
I pould not accurately give you those 
_ut^,we could talk about low, medium or 

r ^ 


by doing that kind of assessment 
referenced in the journals, it 
r trying to make some 
into low, medium or high 


Q. you seen publications, for 

example, Nipii^r. Selikoff in which he has offered 
opinions ^a^^t the degree of exposure to 
asbestos based on certain job titles? 

A. I have seen that he has used that, 

yes . 

Q. And do you think he iB erroneous in 
doing that? 

MR. KEMNA: 

Objection to form. 
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A. I don't think that is erroneous. I 

think it is limited. And the limitation being 
that the accuracy of the definition of exposure 
suffers from significant error limits in the 

\ quantitation aspects of it. 

| 

MR. FORMAN: 


Q. Are you aware of any criticism of 
those typ&xpf*publications by Dr. Selikoff in 


which he h.asstimated asbestos exposure in 


terms of 3 


is there,! 




-b per cc based on job titles? 


aven 1 t been aware that criticism 


I do understand the variability in 


th ^ssffss typesB of numbers when they are published. 


f any publication involving exposure 


to asbesto^are you familiar with an author 


taking t 


sition that it is unreasonable to 


predict 


:evel of exposure to asbestos based 


on job t it 

A. I don't recall anyone saying it was 

unreasonable to predict, but that did not 
eliminate the need to monitor for particular 


situations because anticipating exposure and 
evaluating exposure are two different kinds of 


events. 


Q. But when you go back in time after 
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the fact and the measurements haven't been made 

previously, haven't investigators commonly used 
job titles as a surrogate for the amount of 
exposure that people have experienced? 


H \ 


A. That is correct. They have. And in 


the process of doing that, there are some 

inherent errors built into that procedure. 

i . 

Q. KWeU, in any estimate of exposure, 


even if it is measured, one can never say that 


exact degi 


condition 




>f exposure will exist under all 
>m all time, can you? 


That is correct. You use a 


reri&gyaent-aytion. 


” Q. • would you be personally critical, 

as an ind!SbSa 1 hygienist, of anybody who 


^ predicted.. 


level of exposure to asbestos of a 


worker bi 


^on job titles 


MR. KEMNA: | J 



Objection to form. 


MR. FORMAN: 


-- and the literature which has 


described the amount of exposure to asbestos 
based on job titles? 


MR. KEMNA: 


Objection to form. 
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the fact and to try to develop models to predict 
what the exposure would have been in the past. 

Is that an unreasonable and wrong thing to do? 
MR. KEMNA: 

Objection to form. 

A. Those types of modeling activities- 
are useful at times. And 1 have myself been 
engaged ia a project in which we tried to do 
just thatlPto reconstruct approximations of data 
e existed 20 years prior that had 
red. And it’s an extensive 
o that. 


that woul 
not been 
operation 
MR .pFQRMA 




industria 

A. 

Q. 

models del 





it commonly done in your field of 
iene ? 

It is not commonly done, 
is it your opinion that any 
ed in doing that are inherently 


unreliable? 

A. Speaking in general about models, I 
could not comment. Each model that is developed 
is based on a certain premise, or series of 
premises, and there is no answer to your generic 
question. 

Q. Would it be of interest to you to 
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know whether any tobacco companies had gone back 
and tried to predict the levels of past exposure 
using dosimetry? 

KR. KEMNA: 


W \ 

( I 


Obj ection. 

A. I have not even heard of the subject 
before your introducing it today. I would 


probablyN4nd it interesting to see. 


MR. FORM/yST: 



determin 


that rig| 



|w, you say the only accurate way to 

\ 

josure is to measure exposure; is 


quant'i tal 


Y6s. If one wishes to have a 


number. 




id exposures cannot be accurately 


estimatedj^is that your opinion? 


:curate exposures. 


Well, did your sentence read, 


exposures cannot be accurately estimated? 


A. What sentence are we in here? 

Q. We're in the paragraph under "risk 
factors," Sub-paragraph 1. 

A. One, okay. The only accurate way to 
determine exposure is to measure exposure. I 
think "accurate" is included in that sentence. 
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Q. And so, any model or prediction of 

past exposure that is not based on measurements 
cannot be accurate; is that correct? 

A, It may be approximate. It won't be 


accurate. 


Q. It won't be accurate enough for an 
industrial hygienist like you? 




would depend upon the purpose for 


which the^data was to be used. 


1 , what if it was used - 



kind of 


■ every incident where you do some 
ition, you have a purpose for what 


yoO^-e dctfLngl And the purpose needs to be 


beginning so that you know you 


stated i 


will arriv 



a sufficient level of accuracy 


for the fancpcjses that you have. If, from the 


front end?f® 5 %u decide you can reach reasonable 


accuracy,^ 



can proceed reasonably with the 


work. If your determination indicates that your 
effort will give too wide an error zone to make 
the determination of any use, then there is no 
sense in proceeding. 

Q. Would it be reasonable to U9e 
estimates derived in that matter for purposes of 
litigation to compare the degree of exposure to 
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asbestos to the degree of exposure to cigarette 
smoke ? 

A. I believe the determination of 

exposure, as we are talking about here in 
reference to asbestos, is probably less poorly 
understood in terms of individuals than is the 


exposure of an individual to cigarette smoking 


based on the £ act that self-reported smoking 


habits ar| probably more precise than estimated 


asbestos 


and orang 



iures within a workplace. 

ji so, you would be comparing apples 

i terms of trying to make those 


ty raes jof fepmp&risons. You have one kind of data 


t ha t 1 e pi 


>ly more precisely known than the 


other. 





Q. L Thdt being smoking? 

XiVO.V.W.Wiv. » 

A. ^UMiSking, right. 



Q. ^ Is’jit your opinion that job titles do 
not provide necessary detail about exposure such 
as the type of material, ventilation 
characteristics, personal equipment UBed and 
equipment efficacy, actions of co-workers, 
duration of exposure, individual respiration 
rates, work site abatement efforts and so forth? 

A. Yes. This use of job titles is most 
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exposure measurements to fall back on at a job 
site, how do you do it? 

A. Well, an earlier alternative that we 

discussed, and that was modeling, which we 
indicated was an expensive process. 

Q. How do you model it? 

A. You model it by starting with the 
current dky situation and investigation of 


historical, changes in the structure of the 


| facility,PpfePlh would include changes in 


ventilati 


And then,! 


1 a r ekDi'o v 1 


historical 




fstemB, control deviceB, etcetera, 
^p off the protective factors that 
i>y those devices to reconstruct a 


iosure concentration, 


and cigar 


to cause 





you believe that asbestos exposure 
smoking interact synergistically 


cancer? 


'll certainly well aware of the 



literature on synergy between those two factors. 
My current reading of the literature iB that 
there is still a lot of diBcuBsion, argument and 
disagreement over conclusions. 

I understand that the people who 
smoke and who are exposed to asbestos have what 
appears to be a higher than additive level of 
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disease incidence. I stop short of saying -- or 
labeling things as being synergistic. I'm not 
in the business of doing epidemiological work. 

I do read the information that is available, and 
I recognize where disputes are still in 
existence. 

Q. what scientists are you aware of who 
have indife^te$l they do not accept the 


interaction between asbestos and smoking in 


A. l 


individual 


which you 5 


causing llNIgPcancer as synergistic? 




an't think of the name of an 


jht now. 


an you identify any publication 


read in the last five years in 


which an aut^pr has stated that, in my opinion, 


the interaction between asbestos and cigarette 


smoking i| 


ising lung cancer is not 


synergisticf 



A. I can’t remember the citation for the 
article. I recall reading an author who 
attributed it as additive effects. 

Q. In the last five years? 

A. I'm falling short on the details of 
the article. I can't quote you the date or the 
citation for the article. This is not really my 
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1 I A. A numerical number for risk, no, I 

2 I can't quote risk numbers like that. 2 deal 

3 1 mostly with exposures in comparisons to 

4 | occupational limits. 

Q. Have you seen Btudies by persons such 

aB Dr. Selikoff which have estimated the level 
of exposure to workers in shipyards in terms of 


A. ^ I^fiave read those in the paBt. 1 
for you verbatim, 
you recall any ranges he reported 
jorkers? 

I'm recalling was they were high, 
ser the numbers. 

you recall whether the reported 
by investigators like Dr, 
reater or less than twofold? 

Ihje increased risk of lung cancer? 

In shipyard workers. 

In shipyard workers? 

Yes . 

Yes. I recall that it was greater 
than twofold. 

Q. And where do you recall that being 
published? 
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Q. Putting aside the claim files, do you 
intend to discuss the contents of any of this -* 

A. The contents of specific literature? 

0. Yes. 

A. Only should I be asked specific 

questions or asked to read from an article and 
comment on an article. As of this particular 
point in |i,ine, I have made no such plan. 


Q. r in other words, you're not planning 
on, just |§S8Stafxample, saying -- I just picked 
out one her^'v . There's an article on Page 10 by 


B.T. Moss* 


Patlotenei 


|nd A. Churg, "Mechanisms in the 

I 

>f Asbestosis and Silicosis," that 


gofif|pio take that article and say, this 


is an artic'ijL'I relied on in my opinion in this 


case, ana ,here is what important about the 


17 pS. article? 


MR. KEMNA': 



Objection 


MR. FORMAN: 


Q. That's what I want to know. 


MR. KEMNA: 


Objection. 

A. As I just indicated, unless 
specifically aBked at a subsequent point, for 
STATE-WIDE REPORTERS (226) 432-0770 
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example, during trial, of commenting on that, it 
is not today my intent to do that as part of my 


opinion. My opinion will focus upon those items 
that were discussed in detail earlier and which 
are included as the last item on that list 
naming the claims files. But the literature 
citations were provided as reference source 
inf ormat j|cqi, not that my specific opinion 
testimonialgoing to be based upon any one of 


those s 
MR. FORM 

Q. 



literature articles 


;hink I'm about through. I want to 


as) 


u < 

be 


*W ;: 


ore time, for the record, if you 
ing to tell me whether you engaged 


in any dis cus sion with anyone prior to today 
about printing out this material that has been 
made Exh iteteB^ b and 4 and furnishing it prior to 
the depo#rfi§h? 


MR. KEMNA: 


Repeat my objection, for the record, 
that that type of question is explicitly outside 
the realm of permissible questions regarding 
communications between counsel for defendants 
and one of their expert witnesses. 

We have gone over this exact 
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territory previously in the deposition. At that 
time, I advised Dr. Jurinski of the reality that 
in the context of this case, with this order 
having been issued and the order being 
\ applicable to this deposition, that he' is not 


required to answer any question, such as the one 
that is posed, as the basis for this objection. 



nd I'd just advise Dr, Jurinski he 


need not answer the question. 


MR. FORMA#* 8 


Q. I 


conversat 



Jurinski, did you have a 
:o that effect with anyone other 


th 4fef n a M°rhey? 


MR; KEMNA* 



e objection, same instruction. 


MR . FORMAU^ x 


iat is the basis for instructing him 


not to arisvlerj with respect to conversations with 


someone other than an attorney? 


MR. KEMNA: 


Counsel of record in this case 
includes counsel and anyone who assists counsel 
in the course of preparing the case. 


MR. FORMAN: 


Is that what the order says? 
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an improper failure to disclose this information 
prior to the deposition. I feel like it clearly 
should have been disclosed prior to the 
deposition. And it is apparent from the 
instructions that you have given Mr. Jurinski 
that this was a deliberate refusal to provide 
this information prior to the deposition, 
despite thfe ^ co nversations I had with 
Mr. Tepik|.an^and despite the correspondence I 


had with 


MR. KEMNAk 


" epikian. 


s be clear on the record. We 


ha\|g s J|n order in place in this case that counsel 


ort Taofh eii^ .of this case recognize is in place 


15 and applies ^ rectlv to this deposition as it 

16 \ has applij&^to depositions that have occurred 


17 previous fl 


iis where witnesses from Owens 


iiis 


Corning wertethe deponents. And at that point 


in time, the same provisions were insisted on 
being applied to the deposition circumstances 
applying to this case. 

My objection to your line of 
questioning relates explicitly to the orders of 
the Court and the directions given that counsel 
will not inquire into areas outside of the Bcope 
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permitted by the order. Your implication that 
somehow that carries meaning beyond simply 
insisting upon the application of the order of 
the Court and making absolutely sure that no 
waiver is implied by a lack of willingness to 
object strenuously to the application of the 
order is exactly what this is all about. 

hx^_pay attention to the orders of the 
Court explicitly stated in a written 

seen made an exhibit in this 
There is absolutely no reason for 
rued any way other than having 
^Tcflition to this deposition. And it 
ice in representing my client in 
lat I will not take any position 
position insisting upon the 
^.cation of the order of the Court 
implying that we can waive it 
under particular circumstances of interpretation 
by plaintiffs' counsel in regard to this 
deposition or any future deposition. 

MR. FORMAN; 

I think our position is clear. 

That's all of the questions I have. 

(Deposition concluded at 3:00 
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CERTIFICATE OF COURT REPORTER 

I, CANDACE O'BARR HOLLEMAN, C.S.R., Court 
Reporter and Notary Public, in and for the 
County of Harrison, State of Mississippi, hereby 
certify that the foregoing pages contain a true 
and correct transcript of the testimony of the 
witness, as taken by me at the time and place 
heretoforb-^stated, and later reduced to 
typewritten fjprm by computer-aided transcription 


r. 


•vision, to the best of my skill 





under my 
and abilii 

I fupiplSir certify that I placed the witness 
un^l^cat^^o^ truthfully answer all questions in 
tiSdfif^lattlpPMlIider the authority vested in me by 
the State ^^S lississippi . 

1 fcertify that I am not in the 
employ oflpiPi^ related to, any counsel or party 
in this Tr Jpj ^J:, and have no interest, monetary 
or otherwise, in the final outcome of the 
proceedings 

WitnesEj-^y si/ nature and seal, this the 
day of _, 2001 


t*r 



Candace O'Barr Holleman, CSR #1260 
My Commission Expires July 30, 2003 
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WITNESS SIGNATURE SHEET 


, do 


solemnly swear that I have read the foregoing 
pages and that the same is a true and 


5 „ correct transcript of the testimony given by me 

f i 

at the time and place hereinbefore set forth, 
with the following corrections: 

PAGE: LINE: SHOULD READ: REASON FOR CHANGE: 







NOTARIZATION 


_, notary public 


for the State of 


^ County, do hereby certify that_____ 

5,personally appeared before me this _ day of 


, 199 , at 


My Commission Expires: 


(NOTARY PUBLIC) 
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY 
STATE OF MISSISSIPPI 


EZELL THOMAS, et al. 
AND 

T X 


PLAINTIFFS 


R Jf^fYNOLDS TOBACCO COMPANY, et al. 


CIVIL ACTION NO.: 96-0065 


DEFENDANTS 


NOTICEt»F REPOSITION OF DR. NEIL JURINSKI 
IND Rr.OUEST FOR PRODUCTION OF DOCUMENTS 


^PLEASE TAKE NCfHCEQiat Owens Coming will take the deposition of Dr. Neil 


Juriiffici o<rFcbr uafv^ 3. 20||^|^ : 00 a.m. at the offices of Shook, Hardy & Bacon, 600 14* 

Jw., Sui^S), W^igton, D.C. 

Jiis depcffflnh is blitpilen for all permissible purposes under the Mississippi Rules of 
bedure and Evidenl^^^uding but not limited to the preservation of testimony for trial, 
ski is requested to to plaintiff, Owens Coming, all documents relied upon 

fed in connection \l!TirET^.expert opinions, including any documents provided to him by 
jjpco Defendant or lllffitfendant’s agent or representative (including any attorney) ten 
k to the deposition:" | * 

he deposition will be conducted upon oral examination before an official court reporter 
individual duly authorized to administer oaths, and will be recorded stenographically. 
isition will continue from day to day until completed. 


This deposition is bl 
^bedure and Evident 
plki is requested to $ 
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You are invited to attend and participate in the manner provided in the Mississippi Rules 
of Civil Procedure. 

This the / 3-jfayofFebruary, 2001. 

Respectfully submitted, 

r \ FORMAN, PERRY, WATKINS, KRUTZ 

W# 1 & TARDY, PLLC 


By: 


Kv 



RICHARD L. FORMAN, MS BAR #5427 
WALTER G. WATKINS, JR., MS BAR #6988 
TIM GRAY MS BAR #10192 


OF COUNSEL: 



at: 


FOR^NPERl 
P&syiS>ce Box^S®8 
Jackson, MS S9t&$^608 
(ptpg$0-8600 



,UTZ & TARDY, PLLC 




ha 



Exf 


RTIFICATE OF SERVICE 
meys for plaintiff, Owens Coming, do hereby certify that I 


Tim Gray, one of 

day served a lrue^|^g|Tect copy of the foregoing Notice of Deposition of Dr. Neil 
for PlHSIi|>n of Documents via facsimile upon all counsel listed on 
A” attached hereto, 

HIS, the / 3-^ cfavofFebruary. 2001. 




Tim Gray, Esq. 


Nooet of Deposition Juriruki d 
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NO. 0038 P, 8/19 


UAW OFFICES 


HOUSfO* 
WA3«MJTO*O.C 
$JkM*fUNC4CO 


Shook.Hardy&Bacon LLP 

ONE KANSAS CITY PLACS 
1200 MAIN STREET 
KANSAS CITY, MISSOURI W10M1IS 
TELEPHONE (SIS) 4T4-€5» • FACSIMILE (»«>421-2»S 


LOWOm 

2UR1CH 

COW* 

«UOL»Mf 

HfcNO»vuSJ* 


February 19, 2001 


Fom^^^iy, Watkins, Krutz 5c T lidy 
120t^^kson Place ^ 

188 East Capitol Street | T 1 

Jackson, MS 39225 P™ 1 ! 


Dearlin# s ' 



P-ncfeM^plftas ^n d i list of Dr. Jurinski’s reliance materials. 


; Defense 



Sincerely, 

&IMCJL 


Bruce R. Tepi. 


ItfjHKr 

pikran 


EXHIBIT 
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HO. 0039 P. 3/19 



DR. JUR1NSKI RELIANCE MATERIALS 

"Asbesti form Fibers-Nonoccupational Health Risks", Committee on Nonoccupational Health Risks 
of Asbestiform Fibers, Board on Toxicology and Environmental Health Hazards, Commission on 
Life Sciences, National Research Council; National Academy Press, Washington, D.C. (1984). 


"Asbestos ip Public and Commercial Buildings: A Literature Review and Synthesis of Current 
Health Effects Institute - Asbestos Research, 141 Portland Street, Suite .7100, 
Cambridge, MA 02139(1991). 


>vkWi\wnvoDoo^ 

Ach&on, E;D., M.J. Gardner, P.D. Winter and C. Bennett. "Cancer in a Factory Using Amosite 
Asbegg&^jknternationat Jountifil of Epidemiology 13:3-10,1984. 


Auefbaeh, 6., et al. "The chaifmg pattern of lung carcinoma,” Cancer 68:1973-1977, 1991. 


Auerbach Jf., L. Garfinkel, an| 




jammond. "Relation of Smoking and Age to Findings in Lung 


Parefic D^ma '. A Microscopic Chest 65(l):29-35, 1974. 

Auerbach, O., A.P. Stout, E.Cjfliffimond, and L. Garfinkel. “Smoking Habits and Age in Relation 
to Pulmopjy Changes. Ruptu*«<rf;Alveolar Septums, Fibrosis and Thickening of Walls of Small 
Arterira^uid ukrterioles/’ The^eiv England Journal of Medicine 269(20): 1045-1054,1963. 

, G. Goodman, P. FeigJ, and L. Rosenstock. ‘The Degree 
acittes Attributable to Smoking among Asbestos-exposed 
ratory Disease 141:1102-1106, 1990. 

| Mechanisms of Asbestos Carcinogenicity: Implications for 
k Perspectives 102(Suppl. 5): 19-23,1994. 

osures and Chronic Airway Disease,” Chapter 31, 
TJONAL MEDICINE, 2nd Edition, W. N. Rom, editor, Little 
,1992. 



^ Bwiatiffri*, M. TMmqtist, U 

jQP of Roentgcnogra^hld^lrenc 
SubjP$SWNmer/ran Review 


Barre 

Biopi 



Cellular and M 
hce.” Environmen 
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(moderate size file); data 
summary; complaint 
motions;answers to 
interrogatories; medical 
? records; 


Giant Market 2.5 yr; US Gypsum 3 
yr, Portsmouth Diaper 7 yr; 
residential plumber 6 yr; NNSY 15 

yn 


89£2 tetSS 
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Allan, Robert B. 



214229 Evans City PA 



Harrison Power 



6/5/47 Statim pipecoverer 



long asbestos 
rWle^Sfe history; 
^ 1| tMnendous 

A ^ a%ijptof 

asbestos 
asbestos exposure 


22yrs 



I 


69CS frEfrSS 
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SHB-01-8 


Name (11) 


OCID# City 


Nelson, George B. 064648 


Sterner. Arthur J„ 

Jr. 037965 


Arena, Louis L 095098 


Brown. Abraham 031365 


ZLSZ 



Boat Bernard 048013 

Teets. ChanceyR. 189847 


http://legacy.library.ucsf.edu/tid/fzq07a00/l3dlirce: https://www.industrydocuments.ucsf.edu/docs/mphl0001 




Pack Yrs 


? 



H-0 

Disease Diagnosed Rating 

lung cancer (oat cell), 
asbestosis, diabetes, 
hypercalcimia, 
p.o.pneumonia, 
hypertension 


File Contents 

(large sire tile); complaints, 
response;job listing. ACM 
products used, medical recs. 



lace Details 


I as union sheetmetal 
installer in numerous jobs over 



Other 


no knowledge of 
p other exposures to 
e listed chemicals or 
mfr'g processes 


48 yr. @ 1.5-2 

ppd lung cancer 


7 


lung cancer 


(large sire file); data 
summary; med 
files;pleadings; release; 
complaint; answers;depos; 

Chem plant maintenance; brake 
repairs; pharmaceuticals 

also contains 
records for 
Rose&Joe Theer 

release: check copies 

none 

file has release of 
Robert & Ruth 
Shenker 


? 

lung cancer 

ctaim summary; legal notice 

none 



lung cancer, 
asbestosis 

(moderate size file); claim 
summary;med records; 
complaints;answers; sailing 
history 41-80, 

none 


55 yr. @ 1-2 
ppd 

lung cancer (oatcell); 
pleural thickening 

ctaim summary; med. 

Records; release; ans to worked around ACM horn other exposures to 

interrog.; pleadings; document trades and used ACM products for cotton dust and 
list many years as an electrician welding fumes 


ezes rttzs 
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Doane, Woodrow 


M. 

130162 

FL 

3/26/17 

shipyard worker 

asbestos 

yes 

Learned. Robert A. 

123436 

CA 

Refrigerated Air 
Cond Svc Shop. 
Los Alamitos 
8/25/12 Steam Plant 

insulator, 

steamfitter 

asbestos 

13yrs yes 

Hilt, Caleb H. 

151798 

OH 

6/11/22 

sailor: USMM 
(28 yr) 

asbestos 

yes 



t ’l£Z m2S 
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29 yrs @ 0.5 
Ppd; quit 1982 



lung 

cancerfadenocarcino 
ma). pleural plaque 
and thickening; 


(large file) claim summary; 
complaint; release; interrog; 



SSA record; depo 
(partial&full); summary table 
air fiber samples ,NTIS air 
sampling report, court 
motions; witness list; OCF 
Exhibit list 


products 


T 'i 





iund ACM from other 
used ACM products: 
irmCM plant making 



lung cancer, 
asbestosis.pluera! 
plaques and 
thickening; 

*3 yrs@ 1 ppd; emphysema ;pulrmna 
15 yrs pipe ry fibrosis; CQPD , 

smoking but bronchopneumonia;a 

does not inhale; spirgiflosis aspirgillus 
quit 8 yrs prior hyphae in lung 



(no medical records but very 
claim summary; Ans to extensive database medical 

interrog.; summaries) 


13 pack years; 
quit 34 years 
before 
diagnosis 


lung cancer ; 
asbestosis, interstitial 
fibrosis 


lung cancer 


claim summary; medical recs; 
release; complaint; ans to 
complaint; interrogatories; 
notice of settlement none 

claim summary; complaint 
ans to complaint motions; 
notices; (note - expert reports 
missing from file) none 


9 LZZ \r£W5 
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Minatrea, Walter 

E. 


151169 Seadrfft 



vJ tabor foreman-at 
UC plant for 
• B&R; hauled 



hayrworked in 
cate; dump truck 
driver, welder; 



9 LZZ WZ9 
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38 pack yrs lung cancer 


Tissue anafyses 



(moderate size file); claim 
summary; clams from another 
case; SSA earning stmt.; Dr. 
tetter re slides; ans to 




jhdblastirtg used desert 
ally then fresh-air hood. 
Used both coarse and fine grade 



silica and metal 
oxides (esp. iron) 
consistent with a 
wide variety of 
dust exposures, 
er case file 
aterials 

Dawson) also in 
this file. 


LLZZ tevss 
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LAW OFFICES 


OVIAHNO 
kouston 
WASHINGTON. 0 C 
SANfMNClSCO 
Miami 


Shook.Hardy&Bacon LLP 

ONE KANSAS CITY PLACE 
1200 MAIN STREET 
KANSAS CITY. MISSOURI M105-211« 

TELEPHONE (816) 474-0550 i FACSIMILE (61SJ 421-270* 


LONDON 
JUAICH 
QtNIVA ' > 
MClIOUANI 
•UtNO* AlAti 


February 20,2001 


7 AX anc 



Forman, Esq. ^ 
^erry, Watkins, Kjjut| 
nl Jackson Place 
Plapitol Street 
iSlS 39225 U 




opinions regar$ 


Dr. Jurinski B 
►verall evaluation of 
ermination of caujll 


ibhe conversation of today, Dr. Jurinski will offer the following 
j^gpriing claim files: 

ili$d the claimant files to look for the existence of information to 
jpatial hazards that can or may cause an injury and must be included 
i»,4This type of information includes: factual information regarding 


let$| job or occupati o tral-history; documented exposure history - including any statements 
||gmagnitude and dumkjndr exposure; comments regarding any other occupational exposure 
an evaluation of wjrf^practices, such as use of safety equipment; and, any other relevant 
ifttonal or avocationa|iifiii§ r . 


Dr. Jurinski will offer the opinion that the information provided in the claimant files 
is ejy^piely limited, Overall, the claimant files are missing a complete occupational history and 
lacl^sufficient information to evaluate any exposure over a given time period. Where factual 
infofflfpon is available in a claimant file, Dr. Jurinski will use his background and practical 
expdHdfttsto comment about industries and occupational risks. Where information is missing, Dr. 
Juriniiuwil describe the types additional information he would require for complete evaluation of 
an individual claimant file. Dr. Jurinski will comment that, overall, the claimant files are missing 
information that must be considered for the determination of causation. 


Please call me if you have any questions. 


aflagv.libr,ary.ucsf.e8P/(lid^(li<Mgg0t3/iai^.industrvdocument s.ucsf.edu/d ocs /mphl0001 


52434 2379 






Richard L. Forman, Esq. 
February 20, 2001 
Page 2 


ShookHardy&Bacon LLP 


T \ 


Sincerely, 


Bruce R. TeplHan 


Special Master Sneed (via facsimile) 
gp&mas Defense Cou»$el (via facsimile) 



//Iegacy.library.ucsf.e@adid£zt$j5a0fi<(pi^.industrydocuments.ucsf.edu/docs/mphl0001 
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FORMAN 
kPERRY 
'WATKINS 
KRUTZ & 

TARDY, pllc 

ATTORNEYS AT LAW 
RICHARD L. BORMAN 

( 601 ) J 
VIA rACSIMILK 
Brucci^epildan 

Shookff& Bacon L.L.P. * 
One llilllPcity Place | 

J200|ii^eet # 

Kansas Cityfftlissouri <34 1 05-2| 


1200 ONE JACKSON PLACE 
188 EAST CAPITOL STREET 
POST OFFICE BOX 22605 
JACKSON, MISSISSIPPI 39225-2608 
TELEPHONE- (601) 960-8600 
FACSIMILE: (601) 960-8613 


February 21, 2001 





Deposition ofDiS 


Dear Br 


to red^i^ormatic 
contents of anypa#i 


iknovS^SPleceipt of your fax just received a few minutes ago. I had expected 
ich allow me to determine whether he would offer opinions about the 
clainfeifeiffothing of the sort was provided. For example, your letter says: 


factual information iS available in a claimant file, Dr. Jurinski will use his 
bibkjground and practtc aAsfi^ jgrience to comment about industries and occupational risks. 
Ipfire information is mfssmg7t)r. Jurinski will describe the types of additional information 
h&w&uld require for compiete^valuation of an individual claimant file. Dr. Jurinski will 
<$$i!S|ricnt that, overall, fpgk^hant files are missing information that must be considered 
itate determination otcausation." 


l^dme by this responsP^^r. Jurinski will not comment on the specifics of any claim file since 
no in foi^Kipn was provided in the form of any opinions or the basis for any opinion with regard to any 
particulligftim file. No specifics of any kind are provided in yourresponse; no “factual information" that 
is avail lhlei s identified or described nor is any specific “comment" provided about any "industries” or 
"occupatio na l risks”. No description of the alleged “additional information" he would need is provided. 
In shoiCnn-lspsci fics of any kind have been provided which would permit me to know what his opinions 
arc or what the basis of any opinion is or may be in this case. 

I am going to proceed with the deposition despite the fact that the CMO provisions with regard to 
opinions of expert witnesses has not been complied with in any manner because we are pressed for time 
to complete the depositions we need to take. I assume he will not offer any opinions regarding individual 
cases. If he does, in view of the complete failure to make any proper and reasonable disclosure of his 
opinions, we will move to strike any testimony he gives about any individual case. 


http ://leaacv.librarv.ucsf.e8o/(lkd^z(liiM£sCyQ/ Dctfv.indus trv docL 


>.ucsf.edu/docs/mphl000 
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Bruce Tepikian 
February 21,2001 
Page 2 


Very truly yours, 

FORMAN, PERRY, WATKINS, KRUTZ & TARDY, PLLC 


ickud L- 


chard L. Forman 



RLF/p 
Enclo l 

cc: ■ Special Master Robert \|yi||§^ (Via Facsimile w/cnclosure) 
alker W. Jones (Via Facsimile w/enclosure) 


C*J«' 



in Feb 21 wpd 



H 
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LA.W OFFICES 


0vi Hand »u 
HOVSTOk 
WAIHNCIO^, t C. 
tAN FAAHC^SCV 

MlAli-i: 



Shook,Hardy&Bacon l.lp 

one KANSAS CITY PLACE 
1200 MAiN STREET 
KANSAS CfTY, MISSOtIRf W10S-J1 It 
TELEPHONE (ei«> 47A-eSS0 l FACSIMILE (SIS) 421-7701 


February 20, 2001 



an, Esq, 

Watkins, Krutz i 
on Place 

1 Street ^ 

9225 


PJB: Owens C 


DcarRic^#^ 


r opuu 


make an 
in any d' 
completi 
related to 
orhazar 
occupatii 



Furthi 
gardin; 




is extre: 
lack su! 
informal 
experiei 
Jurinski 



Dr. Jurinsld reviiprtgie claimant files to look for the existence of information to 
1 evaluation of potcnttalhazards that can or may cause an injury and must be included 
ation of causatio gCTwsr type of information includes: factual information regarding 
or occupational hjstory; documcnted exposure history - including any statements 
itude and duration of exposure; comments regarding any other occupational exposure 
valuation of worilplinlcs, such as use of safety equipment; and, any other relevant 
’or avocational hist 



Dr. Jurinski will Off^Fthe opinion that the information provided in the claimant files 
united. Overall, the claimant files are missing a complete occupational history and 
at information to evaluate any exposure oyer a given time period. Where factual 
is available in a claimant file, Dr. Jurinski wilt use his background and practical 
| comment about industries and occupational risks. Where information is missing, Dr. 
jscribe the types additional information he would require for complete evaluation of 
an individual claimant file. Dr. Jurinski will comment that, overall, the claimant files arc missing 
information that must be considered for the determination of causation. 


Please call me if you have any questions. 


http :/j 




vernation of today, Dr. Jurinski will offer the following 
claim files: 
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fcichard L, Jporman, Esq. 
February 20, 2001 
Page 2 j 


NO. 326? P. 3/3 BEST 
COPY 


Shook. Hardy&Bacon llp 


Sincerely, 



Bruce R. TepiEah 


:ia| Master Sneed (via facsimile) 
alls Defense CounseKyia facsimile) 
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VACATION 


CIRCUIT COURT MINUTES 


SEP B 8 2SB 


IN THE CIRCUIT COURT OF JEFFERSON COUNTY, MISSISSIPPI 


gELL| HOMAS, et si. 

'|ND^ 

Owens corning 


-7. REYNOLDS TOBACCO' 


RECEIVED 5 FILED 

SEP Hi 2000 

BUw *IL HARRIS. Circuit Cleric 

*_ a* 



ANY, etal 


PLAINTIFFS 
CAUSE NO. 96-0065 
DEFENDANTS 



CAUSE came BifWitaring upon the oral motion of the Tobacco Defendants and 
QweasComing ifN^t tcst uBBay regarding the compensation of expert witnesses and testimony 
communications bpv«n|oitnsel and witnesses and the Court noting the agreement of 
the ps^tijjs on said issue fin ds aa^te ows: 

^JT IS ORDERED th3iwpas|y may inquire at deposition or at iriai of Owens Coming’s 
cUi ^l|| imt the Tobacco D^ec^^s regarding the amount of financial compensation of any 
cffi j fftyitness in any Urigah^Jg^jding this case. 

(fill IS FURTHER ORDERED that no party may inquire at deposition or at trial of Owens 
Centers claim against the Tobacco Defendants regarding any communications between counsel 
for an expert witness retained by such party; except that questions of the following 

nature may be asked at deposition and trial: (i) What were you asked by counsel to do in this 
case?; (ii) What did counsel tell you the issues were in this case?; (iii) Wbat material, including 
but not limited to material produced in discovay did counsel provide for you to review in this 
case?; and (iv) questions of a general nature regarding the drafting of the expert report 


p.zJ BEST 

I COPY 


1 1 

2 

f 

ITT 

7 



ro 

CO 


52434 









IT IS FURTHER ORDERED THAT, to the extent testimony has, at depositions in this 

ease, been elicited from any expert which ahould not be inquired into pursuant to the foregoing 


ben no party shall use such testimony in any manner, in this case or otherwise; and each 


ty shall treat such responses as Confidential pursuant to the prior orders of this Court in this 


SP ORDERED, thi 



■, 2000 . 



■4A&AR\PICKARD 
ciRcurr JUDGE 


r- 


Y, on behalf of 


52434 2388 
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VACATION 


SEP UAB 

CIRCUIT COURT MINUTES . .. „. . ■/ 


rr IS FURTHER ORDERED THAT, to the extent testimony has, at depositions in this 
■fast, been elicited from any expert which should not be inquired into pursuant to the fortgoing 

llliftheti no party shall use such testimony in any manner, in this case or otherwise; and each 

sr 

treat such responses as Confidential pursuant to die prior orders of this Court in this 


pace j^s 

~BEST 
p-3 COPY 


305 


0 ORDERED, this- -Nr day of September. 2000. 


^AMARXPICKARD 
CIRCUTT JUDGE 


K.Y, on behalf of Qw^s Coming 


BlMTEPIKlAN.onbe 




lS COOK, OH behalf of 
fobacco Defendants 


http://. 
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LAW OPnoes 


Shook.Hardy&Bacon LLP 

ONfl KANSAS CITY PUCB 
1206 WAIN GTRBIT 
KANSAS CITY, MISSOURI M10S.J118 

mePHONe (»i»> 4 T«mo» facsimile 


NO, 3286 P. 


OV2AUM5 **«!< 

&ANAHANDICO 

TAMA* 

WAAWM3TON. 0 0 
IUAI0H 


BEST 

COPY 


February 22,2001 


Brut* ft T*plk|»n 
IU/AW47M 



Richard t^Fonnan, Esq. 
Fottl^rTy Watkins Knit 
12 Q0:#ae^a ckaon Place 
182 East Capitol Street 
Jackton^S 39225-2608 


ray, PLLC 


ana : Deposition of Dr. Jurixuki 



Dr.T^nUci, Cani 
letter,DjcJurinsTd 


irinslcfwfil offe 
ing claims files 


chooseKbuestion him on issue 


pohse to your February 21,2001 letter regarding the deposition of 

* >ert report, his reliance materials and my February 20, 2001 
. opinions within his area of expertise regarding tho specific 
^viewed (j£g Dr. Jurimki’s reliance materials). Whether you 
plated to the claims files is up to you. 


Sincerely, 


'Ur 


Bruce R. Tepiklan 


cc: %g&binas Defense Counsel 


|bqacy.library.ucsf.e^ilji±ffe(fflfh^fM7Mit vinriuRtrvdnr.NmfintsNr.sffidu/rinr.R/mnhinnni 
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